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as as easy as reading the sports page. 


His stable of polo ponies was a popular topic on the national 
sports pages. And they never failed to mention what a lucrative 
business it was. The attorneys quickly decided to pursue the 
case. While cases, codes and treatises on LexisNexis™ at 
www.lexis.com provided them a strong foundation, they also 
wanted to prove the defendant’s penchant for hiding assets. By 
searching our collection of 3.3 billion public records and news 
sources, including The New York Times, they quickly connected 
his name with a questionable limited partnership. When you 
need to go beyond cases and codes to discover something others 
want to hide, use the LexisNexis™ Total Research System 


—Ilt’s how you know. 


LexisNexis” 


It’s how you know ™ 


For your free trial* on the LexisNexis Total Research System go to www.lexisnexis.com/freeweek/ or call 877.810.5324 


“The LexisNexis Total Research System “free trial offer” is available to law firms in the United States who have not subscribed to the LexisNexis online services within the last 30 days from the date of this publication 
Additional restrictions may apply. Current LexisNexis customers should contact their account representative for information 


LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under license. It's How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc AL5942 


© 2003 LexisNexis, a division of Reed Elsevier Inc. All rights reserved 
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Mentoring Is for You! 


“Those who have torches will pass them on to others.” 
Plato’s The Republic 


n The Odyssey, when Odysseus 

left for his journeys he en- 

trusted the care, education, and 

guidance of his_ son, 
Telemachus, to Mentor, a loyal advi- 
sor and teacher. In our profession 
today, mentoring provides wise and 
experienced attorneys to extend guid- 
ance and promote professional ad- 
vancement for inexperienced 
younger attorneys. In the high-pres- 
sure world of today’s law practice, 
the need for mentoring is more im- 
portant than ever. 

Within the legal profession, 
mentoring means a voluntary, mu- 
tually beneficial relationship of pro- 
fessional growth, career develop- 
ment, and personal fulfillment that 
benefits the mentee and mentor, 
and provides a service to our clients. 
A mentoring relationship between 
experienced and less experienced 
lawyers facilitates the transfer of 
valuable information and insight into 
the practice of law. While legal theory 
and application can be learned dur- 
ing law school, many aspects of the 
legal profession must be acquired in 
the workplace, whether in private 
practice, government service, or cor- 
porate practice. 

Law firms can facilitate the 
mentoring process by creating a cul- 
ture in which all lawyers are ex- 
pected to teach and to learn from one 
another. Firms can train lawyers in 
the skills necessary for successful 
mentoring relationships, recognize 
and reward outstanding mentors, 
and extol mentoring as essential to 
the future of the firm. Firms can also 
establish structured mentoring pro- 
grams that can be highly beneficial 
if they are carefully designed and 
monitored. 

More important than any pro- 
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gram, however, is the willingness of 
lawyers in a firm to help each other 
advance professionally. In this kind 
of environment, mentoring occurs 
routinely among lawyers as they 
work together; lawyers ask for and 
offer explanations, guidance, and 
assistance because they trust and 
value each other; and lawyers look 
for mentoring opportunities in every 
assignment and work encounter. 
Are you looking for a mentor? The 
Young Lawyers Division of The 
Florida Bar created, and for years 
has funded and operated, a program 
entitled SCOPE—Seek Counsel of 
Professional Experience. SCOPE 
aids those new to our profession by 
pairing them with a more senior at- 
torney in their area who can assist 
them with a technical question or, 
in some cases, general advice about 
the day-to-day practice of law. Edith 
Trotman, Bar staff member in the 
Public Service Programs Depart- 
ment who maintains the SCOPE re- 
ferral list and matches those call- 
ing in for help with a volunteer, 


advises that she receives many posi- 
tive comments about this important 
program. It is an increasingly use- 
ful way for young lawyers to ensure 
that their clients receive the best 
service they can provide. Addition- 
ally, it is a fine way to give some- 
thing back to the profession and ad- 
vances our mutual goal of improving 
client service and thus improving 
public perception of our profession. 
For more information on SCOPE, 
read Executive Directions by John 
Harkness on page 10. 

Transforming from law student to 
lawyer poses many challenges. A 
young attorney must become tech- 
nically proficient as a “real lawyer,” 
while at the same time balancing 
the demands of career and personal 
life. Young attorneys soon discover 
that law school only does so much to 
prepare one for a new career. A 
trusted mentor can serve as a guide 
or counselor to help a young attor- 
ney navigate new challenges. 

I commend the many firms that 
offer formal mentoring programs for 
junior associates. These programs 
provide a true service. A mentor does 
not have to be at the same firm, be 
the same gender, or have made the 
same life choices as the young attor- 
ney. The focus of any mentoring re- 
lationship should be professional 
development. Short-term goals may 
include becoming familiar with and 
technically proficient in a particu- 
lar area of the law. Long-term goals 
may include learning how to develop 
business and how to build and main- 
tain client relationships. In order to 
make the most of the relationship, 
the mentee should let the mentor 
know what his or her expectations 
are and make specific requests to 
meet those goals. 
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The mentoring relationship provides the young 
attorney with guidance, leadership, and much- 
needed answers. The older practitioner gives 
back to the profession and provides leadership 
for the future of our profession. 


Yet mentors are all too rare. In 
today’s profession, good mentors are 
a precious commodity indeed. Too 
often, even in a firm of hundreds, the 
same handful of individuals are the 
too few partners who make them- 
selves available in the role of men- 
tor, and hence are repeatedly sought 
out by the many associates in need 
of support and direction. I ask you 
to consider the value of your years of 
experience and how your reservoir of 
legal talent can benefit young asso- 
ciates. 

Ideally, mentors and mentees will 
benefit from each other. Starting out 
in your career, you may feel that you 
have little to contribute as a men- 
tor. However, as you develop in your 
career and it beomes your turn to be 
a mentor, remember how it felt to be 
just starting out and what meant 
the most to you about being 


mentored. Mentoring is a skill and 
the best mentors are those who 
learned from others. 

Mentoring is for you! Whether you 
are new to the profession or an expe- 
rienced member of the Bar. The 
mentoring relationship provides the 
young attorney with guidance, lead- 
ership, and much-needed answers. 
The older practitioner gives back to 
the profession and provides leader- 
ship for the future of our profession. 
All too often, experienced practitio- 
ners lament the pitfalls and short- 
comings of those new to our profes- 
sion. I encourage you to do something 
about it by seeking out a young at- 
torney in need of your guidance. 


Top ARONOVITZ 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 


the State of Florida; 


So help me God.” 


The general principles which should ever control the lawyer in the prac- 
tice of the legal profession are clearly set forth in the following oath of admis- 
sion to the Bar, which the lawyer is sworn on admission to obey and for the 
willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution of 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear 
to me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never seek 
to mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudi- 
cial to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. 
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QUICK FILE 
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WORK DAY KIT & DOCUMENTS IN YOUR OFFICE WITHIN 2 WORK DAYS). 
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The easiest and fastest. We prepare your articles and file them electronically with the 
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$28.75 Incl. Fees/Electronic $33.25 
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QUICK COPY 
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We obtain copies/certified copies of documents from the Secretary of State. (1-2 WORK 
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UCC SEARCHES 
$20.00 + Fees 


We search and file UCC1 and UCC3 with the Secretary of State. We obtain photocopies/ 
certified copies upon request. 


CUSTOM MINUTES 
No Charge 


We customize the minutes and bylaws with the corporate name and other information. 
Creating hand typed originals ready for signatures. 


JUDGMENT LIEN 
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We handle the completion of necessary forms and the filing of your judgment lien 
with the Secretary of State. 
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Ease Your Legal Confusion Through SCOPE 


or 17 years SCOPE—Seek 

Counsel of Professional Ex- 

perience—has helped those 

new to the profession by pair- 
ing them with a more senior attorney 
in their area who can assist them with 
a technical question or general advice 
about the practice of law. Created by, 
funded by, and operated by the Young 
Lawyers Division, the program has 
helped numerous members ensure 
their clients receive the best service 
they can provide. 

The transition from student to prac- 
titioner can be challenging. Theory and 
application learned in the classroom 
are valuable, but there may be in- 
stances when the expertise of an ex- 
perienced attorney can provide needed 
insight to a substantive legal issue. 

The procedure for using this Florida 
Bar resource is simple. 

e The prospective user identifies a 
legal problem or issue and calls 
SCOPE at 800/342-8060 or in Talla- 
hassee at 850/561-5897. The user in- 
dicates the category or areas of law in 
which assistance is sought. 

¢ The SCOPE facilitator provides 
the name and telephone number of a 
volunteer panel attorney who has ex- 
perience in the requested category or 
area. 

¢ The user telephones the panel at- 
torney. If no potential conflicts are 
identified between the two, the dialog 
begins. 

SCOPE’s benefits are not one-sided. 
By offering their time and expertise 


without expectation of anything more 
than knowing they are helping a jun- 
ior member help a client, these law- 
yers are giving something back to the 
profession that advances our mutual 
goal of improving client service and 
improving public perception of the le- 
gal profession. 

These panel members have found a 
way to pass along some of the knowl- 
edge that can only be gained by expe- 
rience. There are over 250 volunteers 
on the SCOPE panel who are commit- 
ted to mentoring those new to the prac- 
tice. 

SCOPE is designed to supplement, 
rather than substitute for, the exer- 
cise of independent judgment by an 
attorney seeking assistance. 

Edith Trotman of the Bar’s Public 


Service Programs Department main- 
tains the referral list and matches 
those calling in for help with a volun- 
teer, and hears many compliments re- 
garding the program. Last year she re- 
ferred over 850 calls to the SCOPE 
panel. 

One user said, “You are the experi- 
enced attorney down the hall in a large 
firm, helping me, the new associate, 
do the best for my client.” 

Another said, “SCOPE has been a 
great help for us, and the attorneys 
who have volunteered their time and 
expertise are truly wonderful to work 
with. Without exception, they have 
gone out of their way to understand 
the issues of the matter, the legal rami- 
fications, and the possible options for 
the client.” 

Numerous users of SCOPE have 
used words like “comfort” and “reduced 
anxiety” to describe the consultation 
with a panel volunteer. In several in- 
stances, the user later became a vol- 
unteer and stepped into the role of of- 
fering advice to a less experienced 
attorney. 

If you would like to participate in 
the program, either as a member of 
the volunteer panel or as one helped 
by those volunteers, call Ms. Trotman 
at 850/561-5807 at The Florida Bar. 


JOHN F. HARKNESS, JR. 


“You are the experienced attorney down the hall in a large 
firm, helping me, the new associate, do the best for my client.” 


8 THE FLORIDA BAR JOURNAL/MAY 2003 


ba 
i 
| 


Why does dead man 
need real estate agent? 


After two years of running into dead ends, 
investigators thought the trail was cold. 
But it took only one easy search on the 
LexisNexis” Total Research System to turn 

up a surprising fact—the deceased is currently 
living in Hawaii. The SmartLinx™ feature is 

the fastest way to connect LexisNexis™ public 
records—more than 1.6 billion of them. Your 
research may start with our cases and codes, 

but only the LexisNexis services also help you 
turn up addresses, aliases, assets—even business 
ownership—by searching from a single source. 
When you need to dig deeper, use the LexisNexis 


Total Research System—lt’s how you know. 
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LexisNexiss 
It’s how you know ™ THE FLORIDA BAR 


C For your free trial* on the LexisNexis Total Research System go to www.lexisnexis.com/free or call 877-810-5324. > 


The LexisNexis Total Research System “free trial offer” is available to law firms in the United States who have not subscribed to the LexisNexis online services within the last 30 days from the date of this publication 
Additional restrictions may apply. Current LexisNexis customers should contact their account representative for information. 


LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under license. 
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THE COVENANTS 


by Gary A. Poliakoff and Karl M. Scheuerman 


nce every decade, the Florida courts issue an 
opinion that profoundly changes the face of 
condominium law. Such is the case in 
Woodside Village Condominium Association, 
Inc. v. Jahren, 806 So. 2d 452 (Fla. 2002). Simply stated, 
the opinion holds that a condominium’s governing docu- 
ments may be amended to ban or restrict a unit owner’s 
right to lease his or her unit, even where the resident 
purchased in reliance on the lack of such a restriction. 
However, the impact of this decision will not be limited 
to leasing restrictions. Instead, this decision will affect 
how a community association may properly amend its 
controlling documents’ to impose new restrictions, in- 
cluding rental restrictions, on preexisting residents. 
Prior to examining the Woodside decision, some unique 
aspects of condominium and community association law 
must be noted. First, a condominium is created and is 
closely regulated by statute. See Florida’s “Condominium 
Act,” F.S. Ch. 718, and particularly, §718.102, providing 
that the purpose of the statute is to give statutory recog- 
nition to the condominium form of ownership. Accord- 
ingly, the statute controls the day-to-day operations of 
the condominium association’ and, except where the stat- 
ute permits flexibility in drafting the controlling docu- 
ments,’ the statute dictates the operation of the commu- 
nity. By way of example, an association, as a general 
proposition, is only entitled to exercise the remedies speci- 
fied by statute.‘ A provision in the declaration, articles 
of incorporation, or bylaws that conflicts with the stat- 
ute is void.® Finally, where a particular grant of author- 
ity does not appear in the statute, that power does not 
exist in the association.® Legislative efforts to expand an 
association’s power beyond that prescribed by statute 
have largely failed.’ 


10 THE FLORIDA BAR JOURNAL/MAY 2003 


Of further significance is the courts’ recognition that 
condominium living is unique, impacting the case law in 
this area. As stated in Seagate Condominium Associa- 
tion, Inc. v. Duffy, 330 So. 2d 484 (Fla. 4th DCA 1976): 


Our courts have on several occasions pointed out the unique- 
ness of the problems of condominium living and the resultant 
necessity for a greater degree of control over and limitation on 
the rights of the individual owner than might be tolerated given 
more traditional forms of property ownership. [citations omit- 
ted]. As this court said, in Hidden Harbor Estates, Inc v. Norman 
at 181-2: “[IJnherent in the condominium concept is the prin- 
ciple that to promote the health, happiness, and peace of mind 
of the majority of the unit owners since they are living in such 
close proximity and using facilities in common, each unit owner 
must give up a certain degree of freedom of choice which he 
might otherwise enjoy in separate, privately owned property. 
Condominium unit owners comprise a little democratic 
subsociety of necessity more restrictive as it pertains to use of 
condominium property than may be existent outside of the con- 
dominium organization.” 

Our Legislature also has expressly recognized the necessity 
for restrictions upon the use, occupancy and transfer of condo- 
minium units. Fla. Stat. §711.08(2) (1973). 


The court admonished unit owners in Sterling Village 
Condominium, Inc. v. Breitenbach, 251 So. 2d 685, 686 
(Fla. 4th DCA 1971) as follows: 


Every man may justly consider his home his castle and himself 
as the king thereof; nonetheless his sovereign fiat to use his 
property as he pleases must yield, at least in degree, where 
ownership is in common or cooperation with others. The ben- 
efits of condominium living and ownership demand no less. The 
individual ought not be permitted to disrupt the integrity of 
the common scheme through his desire for change, however 
laudable that change might be. 


Against this backdrop of case law, a brief review of the 
method prescribed by statute for amending the declara- 
tion will highlight the following case discussion. Pursu- 
ant to FS. §718.110(4): 
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Unless otherwise provided in the decla- 
ration as originally recorded, no amend- 
ment may change the configuration or 
size of any unit in any material fashion, 
materially alter or modify the appurte- 
nances to the unit, or change the pro- 
portion or percentage by which the unit 
owners share the common expenses of 
the condominium and owns the common 
surplus of the condominium unless all 
the record owners of the unit and all 
record owners of liens on the unit join in 
the execution of the amendment and 
unless all the record owners of all other 
units in the same condominium approve 
the amendment. 


The section of the statute quoted 

above lists those rights deemed most 
sacrosanct by the legislature.* Un- 
less the contemplated amendment 
is encompassed within the scope of 
F.S. §718.110(4) or (8), which ad- 
dresses the addition of timeshare 
estates to a condominium, the 
amendment comes under the gen- 
eral amendatory provisions of the 
declaration as described by 
§718.110(1), providing that: 
(1)(a) If the declaration fails to provide 
a method of amendment, the declaration 
may be amended as to all matters ex- 
cept those described in subsection (4) or 
subsection (8) if the amendment is ap- 
proved by the owners of not less than 
two-thirds of the units. Except as to 
those matters described in subsection (4) 
or subsection (8), no declaration recorded 
after April 1, 1992 shall require that 
amendments be approved by more than 
four-fifths of the voting interests. 


Consistent with this statutory 
scheme, courts have uniformly held 
that changes to those fundamental 
property interests identified in the 
statute can only be accomplished 
with the concurrence of all of the 
owners.’ For example, in Theiss v. 
Island House Association, Inc., 311 
So. 2d 142 (Fla. 2d DCA 1975), the 
court invalidated an amendment to 
the declaration purporting to change 
the percentages by which the own- 
ers shared in the common expenses 
without the unanimous consent of 
the owners. The court stated that in 
the absence of a statement in the 
declaration that an owner’s parcel 
could be modified or changed with- 
out his consent, the owners “had a 
right to rely on the fact that their 
proportionate obligation to share in 
the common expenses could not be 
altered unless they agreed to it.”!° 

As a final introductory note, prior 
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to the decision of the Second District 
in Woodside," there was unanimity 
among the various district courts 
concerning the application of addi- 
tional leasing restrictions on exist- 
ing owners. Different districts had 
achieved similar results utilizing 
dissimilar theories. In Holiday Out 
in America at St. Lucie, Inc. v. 
Bowes, 285 So. 2d 63 (Fla. 4th DCA 
1973), the court held that a provi- 
sion in a declaration governing a 
travel trailer resort condominium, 
which granted the developer the ex- 
clusive right to rent condominium 
units, did not constitute a restraint 
on alienation because the owners 
could transfer the fee at any time. 
Further, since the provision was not 
unlimited in time, the owners could 
amend the declaration to delete the 
provision. 

In Kroop v. Caravelle Condo- 
minium, Inc., 323 So. 2d 307 (Fla. 
3d DCA 1975), the court held that 
an amendment to a declaration re- 
stricting leasing to one time during 
the ownership period did not violate 
the condominium statute, did not 
constitute a restraint on alienation, 
and was a wholly reasonable regu- 
lation on leasing. The court found 
that as a matter of fact and law, the 
owner acquires titie with knowledge 
that the declaration might thereaf- 
ter be amended. 

In Seagate, the court ruled that 
an amendment to a declaration of 
condominium that eliminated leas- 
ing as a regular practice but allowed 
hardship exemptions was reason- 
able’’ and did not unduly restrict 
alienation, even as applied to exist- 
ing owners. The court noted: 

Given the unique problems of condo- 
minium living in general and the spe- 
cial problems endemic to a tourist ori- 
ented community in South Florida in 
particular, appellant’s avowed objec- 
tive—to inhibit transiency and to impart 
a certain degree of continuity of resi- 
dence and a residential character to 
their community—is, we believe, a rea- 
sonable one, achieved in a not unreason- 
able manner by means of the restrictive 
provision in question. 

Seagate, 330 So. 2d at 486-87. 

Another pre-Woodside case that 
explored the validity of rental re- 
strictions is Flagler Federal Savings 
and Loan Association of Miami v. 


Crestview Towers Condominium As- 
sociation, Inc., 595 So. 2d 198 (Fla. 
3d DCA 1992). In that case, an 
amendment to the declaration pro- 
hibiting leasing was held to be prop- 
erly applied to a savings and loan 
association. The court made this 
determination even though the 
amendment was recorded after the 
date the mortgage was issued, and 
where the original declaration per- 
mitted leasing upon approval of the 
association. The court indicated that 
the savings and loan association 
was aware of the declaration when 
it issued its mortgage, and the dec- 
laration specifically provided for 
amendments. The holding in Flagler 
Federal is a notice holding—pur- 
chasers are or should be aware that 
a declaration contains provisions 
allowing amendments to the decla- 
ration and are deemed on notice that 
the declaration may be amended in 
the future. 

Prior to the opinion of the Sec- 
ond District in Woodside, those 
cases discussed supra were the only 
Florida cases concerning rental re- 
strictions and amendments to the 
declaration.’’ This was the setting 
for the Second District’s holding in 
Woodside. 


The Woodside Decisions 
Woodside Village™ is a 288-unit 
condominium located in Clearwater. 
It was declared a condominium in 
1979, pursuant to Florida’s “Condo- 
minium Act.” The original decla- 
ration of condominium, like most 
others, contained a variety of use 
restrictions controlling the architec- 
tural integrity of the condominium, 
and regulating conduct deemed de- 
structive to the intended lifestyle. 
The covenants, conditions, and re- 
strictions included governing provi- 
sions such as: rights of first refusal, 
no pets, single-family occupancy, 
board approval for unit owner in- 
stallation or replacement of door 
and window features, and board 
approval for rentals and sales. The 
declaration contained relatively lib- 
eral unit leasing provisions. Every 
unit owner had a right to lease his 
or her unit for a term of one year or 
less, and for successive lease peri- 
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ods of one year, without board ap- 
proval.'* The board could intervene 
and deny a lease application only 
when, during the term of a lease, a 
tenant violated the rules and regu- 
lations of the association or the 
terms and provisions of the decla- 
ration, or otherwise caused a nui- 
sance or annoyance in the commu- 
nity. In such cases, the tenant would 
be notified of the problem and the 
lease would not be extended." 

Adolph Jahren, Gary M. 
McCleran, and others purchased 
units at Woodside Village for invest- 
ment purposes with the intent to 
lease them, relying on the declara- 
tion.'* Abilities of Florida, Inc. 
(“Abilities”), a nonprofit corporation 
that obtains financing through the 
U.S. Department of Housing and 
Urban Development, also purchased 
six units at Woodside Village for 
leasing to handicapped persons."° 

Over a period of time, some of the 
unit owners at Woodside Village 
became concerned by the changing 
character of the condominium, from 
a resident owner community to a 
transient one, largely occupied by 
tenants. The unit owners were con- 
cerned that this transition would 
negatively impact the quality of life 
in Woodside Village and the market 
value of units.*° Accordingly, in 
1997, they voted to amend the dec- 
laration, limiting the leasing of 
units to a term of no more than nine 
months in any 12-month period. A 
provision was added prohibiting 
owners from leasing their units dur- 
ing the first 12 months of ownership. 
The amendments were approved at 
a duly called meeting of the asso- 
ciation, at which a quorum was 
present, by the requisite vote (two 
thirds of the units) required to ap- 
prove general amendments.”! 

The association subsequently 
sought to bring the unit owners then 
leasing their units into compliance 
with the amended restrictions. 
Rather than comply, several of the 
unit owners, Jahren, McCleran, and 
Abilities, challenged the amend- 
ments, alleging they were unreason- 
able, arbitrary, and capricious, and 
that the primary purpose of the 
amendments was to ban leasing al- 
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together.’ The objecting unit own- 
ers also asserted that the lease re- 
striction was confiscatory and de- 
prived them of the lawful use of their 
units that was permissible at the time 
of purchase. This “vested rights” ar- 
gument became the hook upon which 
Florida’s Second District Court of 
Appeal hung its decision. 


Second DCA’s 
“Strict Scrutiny” Test 

Florida’s Second District Court of 
Appeal took judicial notice of all the 
relevant cases affirming the right of 
condominium owners to amend a 
declaration to impose leasing re- 
strictions. However, the court chose 
to ignore, distinguish, or acknowl- 
edge conflict with these earlier de- 
cisions. The court introduced into 
condominium jurisprudence the con- 
cept of “strict scrutiny,” a concept 
historically applied in cases affect- 
ing constitutionally protected funda- 
mental rights. The Second District 
declared that 
amendments to declarations of condo- 
minium that are adopted subsequent to 
a unit owner’s purchase and that signifi- 
cantly alter substantial rights that ex- 
isted in unit owners at the time of their 
purchase do require a strict scrutiny as 
to whether they have unreasonably al- 
tered existing rights. When such an 
amendment is determined to be dis- 
criminatory, arbitrary or oppressive in 
its application to any particular unit 
owner, it will be held invalid as to that 
owner.”* 

The court proceeded to void the 
leasing amendment, noting that the 
amendment “deprived appellees of 
a valuable property right that ex- 
isted at the time they purchased 
their units .... When their unlim- 
ited right to lease was prohibited, 
their substantial property right was 
destroyed.” 

No doubt the Second DCA was 
unaware of the havoc its decision 
would have on efforts to maintain a 
uniform system of covenants, con- 
ditions, restrictions, and rules and 
regulations for millions of Florida 
condominium residents. Imagine 
the logistics of inquiring of every 
unit owner, on every amendment to 
the condominium documents and/or 
rules and regulations, whether the 
change impairs an existing right, 


and if so, whether the change is rea- 
sonable.” Consider the logistics of 
keeping records reflecting which 
regulations apply to which unit 
owner(s). If the intent of standard- 
izing condominium ownership 
through the vehicle of enabling leg- 
islation and a statutory regime was 
to add order and meaning to the con- 
dominium concept, then the Second 
District’s holding can only be viewed 
as the first step toward anarchy. 

To add insult to injury, as an af- 
terthought, the Second District 
Court of Appeal asserted jurisdic- 
tion regarding the question of 
whether the accommodation made 
for Abilities, the agency providing 
housing for the disabled, created 
“two classes” of unit owners. The 
creation of two classes of unit own- 
ers is prohibited, based upon 
Pearlman v. Lake Dora Villas Man- 
agement, Inc., 479 So. 2d 780 (Fla. 
5th DCA 1985). The Pearlman court 
found that a condominium’s declara- 
tion provision prohibiting all children 
under the age of 16 from residence, 
except children of transferees from an 
institutional first mortgagee, was in- 
valid because it violated the equal 
protection clause by arbitrarily creat- 
ing two classes of grantees. 

The Second District left commu- 
nity association practitioners in a 
state of shock and turmoil. Practi- 
tioners were unable to advise their 
clients on how to proceed when ques- 
tioned about document amend- 
ments, as a result of the Woodside 
decision. Fortunately, Florida’s Su- 
preme Court brought order to chaos. 


Florida Supreme Court’s 
Woodside Decision 

The Florida Supreme Court 
quashed the Second District’s deci- 
sion, stating that “because condo- 
miniums are a creature of statute, 
courts must look to the statutory 
scheme as well as the condominium 
declaration and other documents to 
determine the legal rights of own- 
ers and the Association.”*° The Su- 
preme Court took judicial notice of 
the long line of appellate decisions 
recognizing the uniqueness of con- 
dominium living, which justifies a 
greater degree of restrictions upon 
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individual unit owner rights.”’ The 
court noted that the act provides 
broad authority to amend a decla- 
ration except for those matters spe- 
cifically listed within the act.” 
The Supreme Court accepted ju- 
risdiction based upon conflict with 
White Egret Condominium, Inc. v. 
Franklin, 379 So. 2d 346 (Fla. 1979), 
Flagler Federal, and Seagate.”® The 
court reviewed the Flagler and 
Seagate holdings and decisions from 
other jurisdictions. The court stated: 
“We note that the majority of courts 
in other jurisdictions have held that 
a duly adopted amendment restrict- 
ing occupancy or leasing is binding 
upon unit owners who purchased 
their units before the amendment 
was effective.”*° Key to this conclu- 
sion was the court’s finding that 
when an amendment to the decla- 
ration has been passed by an 
association’s membership, it is en- 
titled to a very strong presumption 
of validity.*! The restriction is pre- 
sumed to be valid and will be up- 
held absent a showing that the re- 
striction is arbitrary, against public 
policy, or in violation of some fun- 
damental right.** The court noted, 
“To hold otherwise, we would have 
to conclude that the right to amend 
a Declaration of Condominium is 
substantially limited, well beyond 
those limitations imposed by the 
legislature in §718.110(4) and (8).”** 
This opinion profoundly impacts 
every condominium unit owner. The 
heart of the Woodside decision is 
that condominium owners have no 
“vested rights.” With the limited 
exception of those rights expressly 
protected by the act, and, presum- 
ably, the documents, every unit 
owner has notice that his or her 
rights can be altered through a val- 
idly enacted amendment.” 
Having reached its decision 
through well-reasoned legal analy- 
sis steeped in nearly 40 years of con- 
curring case precedent, the impact 
upon the investor owners at 
Woodside was a foregone conclusion. 
“Thus, we find that respondents 
were on notice that the unique form 
of ownership they acquired when 
they purchased their units in the 
Woodside Village Condominium was 


subject to change through the 
amendment process, and that they 
would be bound by properly adopted 
amendments.” 

Less concise, but equally impor- 
tant, is the court’s finding relevant 
to Abilities. As noted in the discus- 
sion of the Second District’s holding, 
an ancillary issue was whether a 
settlement reached with Abilities of 
Florida, Inc., a provider of housing 
to handicapped persons, created two 


ChoicePoint is the inte 
provider for individual, 
at your desktop - 
transactions, jury select 


~ Expedited document retri 
- Comprehensive due diliger 


- Batch services 


Call 800-530-4539 or vis 
www.choicepoint.com. 


classes of unit owners.*° The enact- 
ment of the Fair Housing Amend- 
ments Act of 1988 extended the 
cloak of protection to handicapped 
persons. This act required that com- 
munity associations make reason- 
able accommodations in rules, poli- 
cies, practices, or services when an 
accommodation is necessary to af- 
ford handicapped persons equal op- 
portunity to use and enjoy a dwell- 
ing. Consequently, a question arose 
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as to whether such accommodations 
might impermissibly create two 
classes of unit owners. The court 
resolved the issue by employing an 
equal protection analysis. The court 
acknowledged that the law is un- 
settled as to whether promulgating, 
amending, and enforcing a commu- 
nity association’s governing docu- 
ments constitutes state action. It did 
not resolve this question. Instead, 
the court simply held, “Thus con- 
trary to the holding below, we con- 
clude the Abilities Amendment does 
not constitute an arbitrary and dis- 
criminatory creation of two classes 
of unit owners in an attempt to ac- 
commodate the disabled.*’ 


The Future of Woodside 

Practitioners will wait anxiously 
to see how the Woodside holding will 
be applied in different factual sce- 
narios. Will the principles of 
Woodside be applied to condo- 
minium documents other than the 
declaration including the bylaws 
and articles of incorporation? Will 
the holding be extended from rental 
restrictions to other limitations con- 
tained in the documents? 

Some of these questions have al- 
ready been addressed in the man- 
datory nonbinding arbitration pro- 
gram created by F.S. §718.1255, 
administered by the Division of 
Florida Land Sales, Condominiums 
and Mobile Homes of the Depart- 
ment of Business and Professional 
Regulation. The division employs 
full-time in-house arbitrators to 
hear certain categories of disputes, 
including recall, election, material 
alterations, parking, pet, and other 
disputes that arise in condominiums 
and cooperatives. In Seychelles Con- 
dominium Management Association, 
Inc. v. Ehlen, Arbitration Case No. 
01-3639,* affirmed on appeal,*® the 
original declaration provided in §10.5 
that units could not be rented for pe- 
riods of less than two weeks. Section 
13.3 of the declaration stated: 


13.3 Limitations. Nor shall any amend- 
ment to paragraph 10.5, entitled Leas- 
ing of Units, or any part hereof, be ef- 
fective unless Unit Owners of all 
Condominium Parcels join in the execu- 
tion of any such amendment. 


The association was not able to at- 
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tain the required 100 percent vote 
of the owners to change article 10.5 
directly, and instead, in the words 
of the arbitrator: 

attempted a flanking maneuver. In a two 
step process, the unit owners voted first 
to amend section 13.3, to remove the re- 
quirement of unanimity for amending 
10.5, and then they voted to amend 10.5 
to alter the minimum rental period.*° 


As suggested above, the associa- 

tion was unable to garner the unani- 
mous support of the owners. There- 
fore, the association used the 
general amendatory provisions of 
the declaration which required a 
minimum 60 percent unit owner 
vote to delete the requirement of 
unanimous approval. The associa- 
tion then used the 60 percent provi- 
sion to pass substantive restrictions 
prohibiting rental periods less than 
30 days. The association defended 
the validity of the amendment, in- 
voking the Florida Supreme Court’s 
decision in Woodside. The associa- 
tion argued that under Woodside, it 
has broad authority to amend its 
declaration, that the amended dec- 
laration is just as binding as the 
original declaration, and that its 
right to regulate or limit rental ac- 
tivity is not trumped by any vested 
property right claim. The arbitrator 
ruled that Woodside did not apply, nor 
did it vitiate those special protections 
afforded by statute or document: 
In the instant case, the declaration con- 
tains an explicit procedure for amend- 
ment that requires the consent of all unit 
owners to adopt such an amendment. 
The central issue is not whether the unit 
owners may restrict leasing by amend- 
ing the declaration but whether the re- 
quired procedure to amend the declara- 
tion was followed... . 

The court in Woodside reaffirmed the 
concept that any purchaser of a condo- 
minium must, by the nature of condo- 
minium living, accept the real possibil- 
ity of the amendment of the declaration 
of condominium. However, such a pur- 
chaser must be able to make a reason- 
able calculation as to the likelihood of 
any such amendments. Such a calcula- 
tion must rest, to a large measure, on 
the protections provided in the declara- 
tion of condominium. 

In the instant case, the declaration 
contains two inextricably intertwined 
sections. Section 10.5 imposes limits on 
the leasing of units and §13.3 imposes 
limits on the ability of the association to 
amend §10.5 .... Read together, the 
clear intent of the declaration is that 
§10.5 cannot be lawfully altered with- 


out the consent of all unit owners.* 


Thus, Woodside will not affect the 
special protections identified in the 
declaration or by statute.*? Where 
the statute, as occurs in F.S. 
§718.110(4) or (8), or the documents, 
such as §10.5 of the Seychelles dec- 
laration, require a higher percentage 
of owners or even third person con- 
sent to amend a provision, it is likely 
that those requirements will continue 
to be given effect, and cannot be 
amended away under the general 
amendatory provisions of the docu- 
ments. 

In the arbitration case of 
Richardson v. Jupiter Bay Condo- 
minium Association, Inc., Arbitra- 
tion Case No. 02-4354,” a group of 
unit owners challenged rental re- 
strictions appearing in the bylaws 
of the association. The original dec- 
laration conferred on the unit own- 
ers the unqualified right to rent 
(“Leasing or renting of a condo- 
minium unit is permitted ....”). The 
association initially sought to 
amend the declaration to place limi- 
tations on the ability of the owners 
to rent their units. However, lack- 
ing the ability to generate the con- 
sent of 75 percent of the voting in- 
terests required for a general 
amendment to the declaration, the 
association turned to the bylaws 
which only required a 51 percent 
vote for amendments. The associa- 
tion passed a series of bylaw amend- 
ments including an amendment 
that purported to enact a 30-day 
minimum lease term. 

The arbitrator first ruled that the 
bylaw amendments were inconsis- 
tent with rights conferred under the 
declaration, relying on a line of 
Florida cases concluding that the 
bylaws can contain no provision in- 
consistent with the declaration.“ 
Secondly, the arbitrator examined 
the issue of whether Woodside “res- 
urrects the fallen bylaw amend- 
ments.” First, the arbitrator noted 
that there is no rational reason why 
Woodside should be restricted to 
amendments to the declaration. The 
bylaws and articles, as well as the 
declaration, all control the operation 
of the association.** Also according 
to the arbitrator, purchasers are 
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also on notice that bylaws may be 
amended under appropriate circum- 
stances just as the declaration may 
be amended. However, ultimately 
the arbitrator sided with the own- 
ers on the Woodside issue, noting: 


The facts of this case, however, are dif- 
ferent from the facts in Woodside. The 
court did not have before it an amend- 
ment to the bylaws that restricted a 
right conferred by the declaration and 
that was found inconsistent with the dec- 
laration. Purchasers and owners are 
charged with notice that a declaration 
is subject to valid amendments, and that 
the bylaws are subject to change through 
valid amendments consistent with the 
declaration. Surely if the bylaws were 
amended in a manner that failed to com- 
ply with the mandatory procedural re- 
quirements for such an amendment, no 
one would argue that the amendment 
was nonetheless valid due to Woodside. 
Accordingly, Woodside does not operate 
to validate an amendment to the bylaws 
that is otherwise invalid .... Neither 
does Woodside afford an association the 
opportunity to evade the amendatory 
provisions of the declaration by turning 
to the bylaws, with its more liberal 
amendatory provisions, in order to ac- 
complish by indirect means what it could 
not accomplish directly. 


Beyond the issues addressed in 
these few arbitration decisions, 
many more are bound to present 
themselves. It is likely that practi- 
tioners will make every effort to ex- 
tend the holding of Woodside to 
amendments to the documents ad- 
dressing restrictions on pets, ve- 
hicles and parking spaces, the use 
of the common elements, and re- 
strictions on the use of the unit. The 
Woodside holding embraces a notice 
component; purchasers are charged 
with notice that the documents 
might someday be amended to fun- 
damentally alter the lifestyles of the 
owners. However, this notice concept 
should not apply to amendments 
that could not have been logically 
anticipated, due to a competing 
statutory or documentary provision. 
As stated by the court: 

In the absence of a provision either in 
the Amendment or in the original Dec- 
laration, condominium owners do not 
have vested rights in the status quo ante 
....To hold otherwise, we would have 
to conclude that the right to amend a 
declaration is substantially limited, well 


beyond those limitations imposed by the 
Legislature in §718.110(4) and (8). 


In the final analysis, Woodside 


does not offer the association a 
blank canvas upon which to recre- 
ate the fundamental boundaries of 
the community. However, the 
Florida Supreme Court extended to 
associations a tool by which the com- 
munity may effectuate major 
change. 


1 The documents generally include the 
declaration of condominium, the bylaws, 
and articles of incorporation of the asso- 
ciation. See Stat. §718.112(1)(a). 

2 Generally, the courts have held that 
the statute as it existed at the time the 
declaration was recorded in the public 
records, thereby creating the condo- 
minium, controls the future operation of 
the association. See Suntide Condo- 
minium Association, Inc. v. Division of 
Florida Land Sales and Condominiums, 
463 So. 2d 314 (Fla. 1st D.C.A. 1984). 
But see Rothfleisch v. Cantor, 534 So. 2d 
823 (Fla. 4th D.C.A. 1989), where the 
court applied a statutory amendment 
authorizing an association to grant ease- 
ments to an association in existence prior 
to the effective date of the amendment. 

3 See, for example, Srar. 
§718.112(2)(d)8, permitting an associa- 
tion to amend its bylaws to provide for 
different voting and election procedures 
than those provided by the statute. 

*In Elbadramany v. Oceans Seven 
Condominium Association, Inc., 461 So. 
2d 1001 (Fla. 5th D.C.A. 1984), on mo- 
tion for rehearing, the court restricted 
the statutory lien remedy to “common 
expenses” as defined by the statute and 
did not allow the lien to be used to col- 
lect a fine imposed on an owner. See also 
the declaratory statement issued by the 
Division of Florida Land Sales, Condo- 
miniums, and Mobile Homes in Dover 
House Condominium Association, Inc. v. 
Div. Fla. Land Sales, 85A-267 (May 29, 
1986), per curium aff'd, 506 So. 2d 1045 
(Fla. 4th D.C.A. 1987), holding that an 
association was not authorized to “lock 
out” a delinquent owner from the com- 
mon elements where the statute pre- 
scribed the lien remedy for an owner’s 
failure to pay common expenses. 

5 Palm Bay Towers Corporation v. 
Brooks, 466 So. 2d 1071 (Fla. 3d D.C.A. 
1984), on motion for rehearing en banc. 

6 Towerhouse Condominium, Inc. v. 
Millman, 475 So. 2d 674 (Fla. 1985), 
holding that since an association may 
only exercise those powers enumerated 
in the statute, the association was not 
authorized to purchase real property 
adjacent to the condominium for use as 
additional parking for its members. 

7 See 1990 Fla. Laws ch. 151, §6, 
amending FLa. Star. §718.111(2), to pro- 
vide that an association’s powers and 
duties include those set forth in that 
section, and, except as expressly limited 
or restricted in this chapter, those pow- 
ers set forth in the declaration, bylaws, 


and chapters 607 and 617 are applicable. 

8 Further evidence of this conclusion 
is found in Fa. Star. §718.106, making 
these property rights an appurtenance 
to the unit which under Star. 
§718.110(4) cannot be changed without 
the concurrence of all the owners, except 
as may be provided in the declaration 
as originally recorded. 

® On occasion, the courts have inad- 
vertently misapplied Fra. Srar. 
§718.110(4), for example, by applying its 
strictures to classes of changes more 
commonly associated with Fia. Star. 
§718.113(2). See, for example, Downey 
v. Jungle Den Villas Recreation Associa- 
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tion, Inc., 525 So. 2d 438 (Fla. 5th D.C.A. 
1988), where the court held that the ac- 
quisition of land and the construction 
of a swimming pool changed the appur- 
tenances to the unit. For an in-depth dis- 
cussion of the divergent case law in this 
area, review the discussion contained in 
the arbitration decision of Berger v. 
Island’s End Condominium Association, 
Inc., Arb. Case No. 96-0341, Final Or- 
der (December 18, 1997). 

10 Theiss, 311 So. 2d at 146. See the 
similar holding in Island Manor Apart- 
ments of Marco Island, Inc. v. Division 
of Florida Land Sales, Condominiums, 
and Mobile Homes, 515 So. 2d 1327 (Fla. 
2d D.C.A. 1987), in which the court de- 
cided that where the declaration pro- 
vides that a provision cannot be 
amended without a class of owners’ con- 
sent, the specific amendatory provision 
controls over the general amendatory 
provision, and the provision cannot be 
changed without their consent. 

4 Woodside Village Condominium As- 
sociation, Inc. v. Jahren, 754 So. 2d 831 
(Fla. 2d D.C.A. 2000). 

2 Interestingly, part of the court’s hold- 
ing was in part based on the fact that 
the restriction was not unlimited in time 
because the leasing restriction could be 
terminated at any time in the future by 
simply amending the declaration to re- 
move it. Seagate, 330 So. 2d at 485. This 
rationale parallels the reasoning em- 
ployed by the Florida Supreme Court in 
its Woodside opinion. 

18 The holdings of these cases were con- 
sistently relied upon as precedent and 
followed in arbitration decisions occur- 
ring over a 10-year period of time in the 
condominium arbitration program oper- 
ated by the Division of Florida Land 
Sales, Condominiums and Mobile Homes 
pursuant to Fa. Stat. §718.1255. Re- 
view, e.g., Aldea Mar Condominium As- 
sociation, Inc. v. Jamak, Arb. Case No. 
92-0294, Partial Final Order (January 
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12, 1995). 

4 Woodside Village Condo. Ass’n Inc. v. 
Jahren, 754 So. 2d 831 (Fla. 2d D.C.A. 
2000), rev’d 806 So. 2d 452 (Fla. 2002). 
The Second District’s decision will be 
referred to herein as Woodside I and the 
Florida Supreme Court’s decision will be 
referred to as Woodside II. 

15 Woodside IT, 806 So. 2d at 453. 

17 Woodside I, 754 So. 2d at 832. 

19 Td. at 835. 

20 Woodside II, 806 So. 2d at 454. 

id: 

23 Woodside I, 754 So. 2d at 833. 

25 This may be exactly what is des- 
tined to occur in a noncondominium 
homeowners’ association setting, con- 
sidering the language in Fia. Star. 
§720.306(1)(c), the “Homeowners Asso- 
ciation Act,” providing that unless oth- 
erwise provided in the governing docu- 
ments as originally recorded, an 
amendment may not affect vested 
rights unless the record owner of the 
affected parcel and all lienholders of 
liens on the affected parcels join in the 
execution of the amendment. 

26 Woodside II, 806 So. 2d at 456. 

28 Id. at 457. 

29 Td. at 453. 

30 Td. at 459. 

31 Id. at 457. See Hidden Harbour Es- 
tates, Inc. v. Basso, 393 So. 2d 637, 639-— 
40 (Fla. 4th D.C.A. 1981) in which the 
court formulated a two-prong test for de- 
termining the validity of use restrictions. 
The first category involves restrictions 
found in the declaration which are 
“clothed with a very strong presumption 
of validity which arises from the fact that 
each individual unit owner purchases 
his unit knowing of and accepting the 
restrictions to be imposed.” Category two 
restrictions include board-made rules 
that are not entitled to a presumption 
of validity. 

82 Woodside II, 806 So. 2d at 460. See 
Apple II Condominium Ass’n v. Worth 
Bank & Trust Co., 659 N.E.2d 93, 97 
(1995). 

33 Woodside II, 806 So. 2d at 460. 

54 Td. at 461-62. 

35 Td. at 461. Further, because of its po- 
tential impact upon noncondominium 
homeowners associations, the opening 
statement in the court’s discussion of its 
findings when applied to the Woodside 
investors is worth noting. The court 
notes that the investor owners pur- 
chased their units subject to the decla- 
ration which expressly provides that it 
can be amended and sets forth the pro- 
cedure for doing so. No doubt commu- 
nity association practitioners will pon- 
der whether such a statement gives 
support to those who argue that amend- 
ing language within the homeowner as- 
sociation documents takes precedent 
over language within the Homeowners 
Association Act, which provides, “Unless 


otherwise provided in the governing 
documents as originally recorded, an 
amendment may not affect vested rights 
unless the record owner of the affected 
parcel and all lienholders of liens on the 
affected parcels join in the execution of 
the amendment.” Fa. Stat. §720.306 
(1)(c) (2000). 

36 Supra note 11. 

37 Woodside IT, 806 So. 2d at 464. 

38 Arb. Case No. 01-3639, Final Order (Ar- 
bitrator Gioa, May 15, 2002), available at 
http://fen.state.fl.us/dbpr/|sc/arbitration/ 
aug2002finaiordersandindexdatabase.PDF. 
The Web site of the arbitration program 
provides summaries of all arbitration or- 
ders entered by division arbitrators since 
the program began in 1992. The orders are 
reported and grouped by subject heading. 
See www.state.fl.us/dbpr/|sc/arbitration/ 
index.shtml. 

3° Seychelles Condominium Manage- 
ment Association, Inc., v. Ehlen, Case No. 
200231331 CICI, in the circuit court in 
and for Volusia County, Seventh Judicial 
Circuit, Final Judgment, March 31, 2003. 

40 Seychelles, Arb. Case No. 01-3639, at 
4, 

at 5-7. 

* This limitation is entirely consistent 
with the Woodside holding, in which the 
court stated: “Hence, because condo- 
miniums are a creature of statute, courts 
must look to the statutory scheme as 
well as the condominium declaration 
and other documents to determine the 
legal rights of owners and the associa- 
tion.” Woodside IT, 806 So. 2d at 452. The 
division had an opportunity in a declara- 
tory statement proceeding under FLa. 
Start. §120.565 in Royal Arms Villas Con- 
dominium, Inc., Case No. CD 2001-012 
(Declaratory Statement, April 2002), to 
address the issue of whether the decla- 
ration could be amended to do away with 
the requirement for mortgagee consent 
to any amendments to the declaration 
relating to insurance, where the amend- 
ment had been “passed” under the gen- 
eral amendatory provisions of the dec- 
laration with no mortgagee consent. 
Ultimately, the division declined to ad- 
dress the issue as framed perhaps be- 
cause the association had operated un- 
der new insurance provisions of its 
declaration for nearly a decade. In any 
event, it would follow that under 
Woodside, Seychelles, and Bobroff v. Im- 
perial House Condominium, Inc., 541 So. 
2d 776 (Fla. 3d D.C.A. 1989), such an 
amendment must have been accom- 
plished in accordance with the provi- 
sions in the declaration specifically ad- 
dressing that class of amendment, 
absent which the amendment was void. 

43 Arb. Case No. 02-4354, Final Order 
(Scheuerman, July 3, 2002); Final Or- 
der on Rehearing (August 26, 2002). 

4 See, e.g., Mohnanni v. La Cancha 
Condominium Association, Inc., 590 So. 
2d 36 (Fla. 4th D.C.A. 1991). 

** The bylaws and articles may not be 
entitled to “the very strong presumption 
of validity” that favors the declaration. 
Woodside II, 806 So. 2d at 452. 
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CORPORATE MISDEEDS 


and Their Impact Upon 
Enforceability of Executive 

Employment Agreement 
Indemnification Provisions 


by Jay P. Lechner 


n infectious greed” has caused the recent 

breakdown of “corporate governance checks 

and balances,” according to Federal Reserve 

Chairman Alan Greenspan.' This greed, 
Greenspan suggests, stems in part from employment 
agreement provisions that have “perversely created in- 
centives to artificially inflate reported earnings in order 
to keep stock prices high and rising.”” 

Although Greenspan was specifically referring to stock 
option provisions, another common controversial feature 
of many executive employment agreements is the “in- 
demnification” provision.* Indemnification is the prac- 
tice by which corporations pay expenses of officers or di- 
rectors who are named as defendants in litigation 
relating to corporate affairs.‘ For example, L. Dennis 
Kozlowski’s executive employment agreement with Tyco 
International Ltd. contained a standard indemnification 
provision, providing: 

To the fullest extent permitted by law, the Company shall in- 
demnify Executive (including the advancement of expenses) for 
any judgments, fines, amounts paid in settlement and reason- 
able expenses, including attorneys’ fees, incurred by Executive 
in connection with the defense of any lawsuit or other claim to 
which he is made a party by reason of being an officer, director 


employee or consultant of the Company or any of its subsidiar- 
ies or affiliates.® 


Dick Cheney’s employment contract with Halliburton 
Company contained a similarly broad indemnification 
agreement, in which the company agreed to indemnify 
Cheney to the fullest extent permitted by applicable law 
in effect on the date of the execution of the agreement 
“and to such greater extent as applicable law may there- 
after from time to time permit.”° The company further 
agreed to contribute to expenses, judgments, penalties, 
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fines, and settlement amounts “[i]n the event that the 
indemnity contained in . . . this Agreement is unavail- 
able or insufficient to hold Indemnitee harmless... .”’ 

In light of the recent and much-publicized failings of 
corporate boards and top executives of the country’s larg- 
est companies, it is unclear to what extent Florida courts 
will enforce indemnification provisions. Particularly un- 
certain is whether courts will uphold employment agree- 
ment clauses that purport to indemnify executives for 
punitive damages based on the executive’s own wrong- 
doing. Florida statutes are ambiguous on this point and 
Florida courts have yet to address the issue. However, as 
politicians and courts further react to the decline in public 
trust of traditional modes of corporate governance, 
heightened scrutiny of these still-common provisions is 
foreseeable. 


Common Law Fiduciary Duties 

Corporate executives have historically been bound 
by certain fiduciary duties.* According to Fletcher Cy- 
clopedia of the Law of Private Corporations, “a direc- 
tor ... must be loyal to his trust, use ordinary and 
reasonable care, must not exceed the powers of the 
corporation nor his powers as an officer, and must oth- 
erwise act in good faith, and is liable for fraud or mis- 
appropriation or conversion of corporate assets, and 
generally is liable for negligence. .. .”® For instance, 
the landmark decision Smith v. Van Gorkum, 488 A.2d 
858 (Del. 1985), emphasized that directors’ objective 
fiduciary duties include those of loyalty, care, and can- 
dor and imposed liability on directors who acted in 
grossly negligent manner in approving a sale of a cor- 
poration and established procedures to allow boards 
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The policy supporting indemnification is 
based on the fact that, in many instances, 


corporate executives could be held 
personally liable for the tortious 


acts of the corporation. 


to properly evaluate management 
proposals. 


Indemnification Statutes 

In response to Van Gorkum, many 
states, including Florida, adopted 
statutes designed to limit director 
and officer liability."° Among those 
reforms, indemnification provisions 
have become one popular method 
whereby states have limited tradi- 
tional core fiduciary duties of corpo- 
rate law.'! F.\S. §607.0850, for in- 
stance, provides corporations with 
certain powers and certain duties 
regarding indemnification of officers, 
directors, employees, and agents. The 
statute makes indemnification man- 
datory in certain circumstances, such 
as when the director or officer has 
been successful on the merits in de- 
fense of a claim. The statute also 
identifies certain circumstances in 
which corporations may, but are not 
required to, indemnify directors and 
officers, such as in any proceeding 
where the executive acted in good 
faith and in a manner reasonably 
believed to be in the best interests 
of the corporation. 

In addition, Florida’s indemnifi- 
cation statute prohibits a corpora- 
tion from providing indemnification 
if a judgment or other final adjudi- 
cation establishes that the director’s 
or officer’s actions, or omissions to 
act, were material to the cause of 
action so adjudicated, and consti- 
tuted one of the following: 

a) A violation of the criminal law, 
unless the director, officer, employee, 
or agent had reasonable cause to 
believe his or her conduct was law- 
ful or had no reasonable cause to 
believe his or her conduct was un- 
lawful; 

b) A transaction from which the 


director, officer, employee, or agent 
derived an improper personal ben- 
efit; 

c) In the case of a director, a vio- 
lation of statutory provisions con- 
cerning the declaration of a dividend 
or other distribution or the purchase 
of the corporation’s own shares; or 

d) Willful misconduct or a con- 
scious disregard for the best inter- 
ests of the corporation in a proceed- 
ing by or in the right of the 
corporation to procure a judgment 
in its favor or in a proceeding by or 
in the right of a shareholder.” 

Significantly, the statute further 
provides that, other than in these 
four limited situations, corporations 
may make any other indemnifica- 
tion or advancement of expenses of 
its directors and officers under any 
bylaw, agreement, vote of sharehold- 
ers or disinterested directors, or oth- 
erwise.'® Prior to this statute’s en- 
actment, Florida common law 
generally prohibited agreements to 
indemnify parties against their own 
willful wrongful acts, at least where 
the willful act demonstrated “such 
callous or willful disregard of the 
rights of others as to make an in- 
demnity agreement relating to it too 
shocking to be permitted under en- 
lightened public policy.” 

Although indemnifying against 
punitive damages likely would be 
prohibited in certain circumstances 
under this statute, the statute does 
not expressly prohibit indemnifica- 
tion of punitive damages arising 
from an officer’s or director’s wrong- 
doing, particularly in a civil case 
brought by the government or a 
third party. Consequently, under the 
terms of the statute, it would appear 
that, unless the director’s or officer’s 
acts specifically fall within one of 


the four enumerated exceptions, the 
corporation may indemnify the ex- 
ecutive for punitive damages caused 
by his or her malfeasance. 


Public Policy 

Despite the statutory approbation 
of indemnification, courts are likely 
to reject, as violative of public policy, 
a corporation’s efforts to indemnify 
a rogue director or officer against 
punitive damages arising from his 
or her own wrongful acts. Under 
general contract law, parties may 
incorporate into their agreements 
any provisions unless they are ille- 
gal or violative of public policy; how- 
ever, contracts that violate public 
policy will not be enforced.’ 
Florida’s indemnification provisions 
express public policy in that they 
attempt to reconcile two competing 
public interests: attracting quality 
corporate leaders by limiting their 
expense and risks of litigation and 
deterring unacceptable behavior by 
corporate leaders. '® 

The policy supporting indemnifi- 
cation is based on the fact that, in 
many instances, corporate execu- 
tives could be held personally liable 
for the tortious acts of the corpora- 
tion, such as for violations of certain 
hazardous waste laws, RICO, ERISA, 
or other statutes, or where the ex- 
ecutive is found to have participated 
in, sanctioned, or ratified the tortious 
acts.'’ Accordingly, officers and direc- 
tors potentially expose themselves to 
litigation expenses and liability mea- 
sured not merely in terms of their 
own personal fortunes, but rather by 
the vastly larger scale of the 
corporation’s operations.'* Indemni- 
fication assists corporate officers and 
directors in resisting unjustified law- 
suits and encourages corporate ser- 
vice by assuring individuals that the 
risks incurred by them as a result of 
their efforts on behalf of the corpo- 
ration will be met, not through their 
personal financial resources, but by 
the corporation.'® As a consequence, 
without indemnification, many cor- 
porations likely would find it diffi- 
cult to attract quality executives. 

However, recent headlines high- 
lighting the malfeasance of certain 
corporate leaders underscore the off- 
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setting policy consideration of deter- 
rence and are likely to influence a 
court’s interpretation of “public 
policy.” It is commonly believed that 
many of today’s corporate boards 
lack independence from manage- 
ment, directors frequently receive 
large cash payments authorized by 
corporate officers, and prosecutions 
or civil judgments against even the 
worst-performing directors are 
rare.”° The WorldCom and Enron 
breakdowns, for example, have 
drawn the attention of President 
Bush, who has declared that “[t]he 
misdeeds now being uncovered in 
some quarters of corporate America 
are threatening the financial well- 
being of many workers and many 
investors. At this moment, America’s 
greatest economic need is higher 
ethical standards—standards en- 
forced by strict laws and upheld by 
responsible business leaders.””! 

Consequently, although it is not 
expressly illegal under Florida stat- 
ute to indemnify officers, directors, 
employees, and agents against pu- 
nitive damages arising from their 
own wrongful acts, courts in today’s 
political climate may favor deter- 
rence and hold indemnification 
against such punitive damages vio- 
lative of public policy. 


Case Law 

Although there are no reported 
Florida cases precisely on point, 
Florida courts wishing to limit in- 
demnification of corporate execu- 
tives can find support in the case 
law of other states.” For instance, 
in Biondi v. Beekman Hill House 
Apt. Corp., 94 N.Y.2d 659, 663 
(2000), a New York court interpret- 
ing New York law based on the 
Model Business Corporation Act 
held that “indemnification [of a cor- 
porate officer by the corporation] for 
punitive damages is prohibited by 
public policy.” In that case, a presi- 
dent of the board of directors of an 
apartment corporation was found 
liable, including for punitive dam- 
ages, to a shareholder and prospec- 
tive tenants for discriminatory leas- 
ing practices. After judgment was 
entered against him, the president 
sought indemnification by the cor- 


poration. 

The Biondi court reasoned that 
“indemnification defeats the purpose 
of punitive damages, which is to pun- 
ish and deter others from acting 
similarly.”** The court noted that al- 
though the nonexclusivity language 
in the New York corporate indemni- 
fication statute “broaden[ed] the 
scope of indemnification, its ‘bad 
faith’ standard manifest[ed] a pub- 
lic policy limitation on indemnifica- 


tion.”* The “bad faith” standard de- 
rived from language in New York’s 
statute that prohibited indemnifica- 
tion of directors or officers if a judg- 
ment “establishes that his acts were 
committed in bad faith or were the 
result of active and deliberate dis- 
honesty ....””° Similarly, the Second 
Circuit has recognized public policy 
restrictions on indemnification of 
punitive damages under Delaware’s 
analogous nonexclusivity and bad 
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faith provisions.” Notably, Florida’s 
indemnification statute does not 
contain a “bad faith” provision such 
as those found in the indemnifica- 
tion statutes of New York and Dela- 
ware.”’ Yet, the statute as a whole 
could be read as proscribing indem- 
nification for an executive’s bad 
faith or deliberately dishonest acts; 
however, the statutory language is 
ambiguous on this point. 

The Biondi court also stressed the 
principle that because insurability 
of punitive damages was against 
public policy in New York, so was 
indemnification.” In Florida, it is 
likewise generally against public 
policy to insure against punitive 
damages arising out of one’s own 
conduct.” This is so because the pri- 
mary purposes of punitive damages 
are not to compensate a plaintiff for 
his or her injury, since compensatory 
damages already have made the 
plaintiff whole, but rather punish- 
ment and deterrence. Therefore, to 
be effective, punitive damages must 
rest ultimately on the party actu- 
ally responsible for the wrong—if a 
party against whom punitive dam- 
ages were assessed “were permitted 
to shift the burden to an insurance 
company, punitive damages would 
serve no useful purpose.”* Thus, in- 
surability would allow an active 
wrongdoer upon whom a punish- 
ment is imposed to escape that pun- 
ishment by shifting it to an insurance 
carrier.*' As a result, those punished 
would ultimately be the insurance 
company and its customers, who 
would end up paying higher rates. 


Applying the Case 
Law to Indemnification 

The reasoning supporting 
Florida’s policy against insurability 
of punitive damages arising out of 
one’s own conduct applies equally to 
supporting a policy against shifting 
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the burden of a director’s wrongful 
conduct to corporate shareholders 
through indemnification. In fact, the 
Biondi court saw no distinction be- 
tween the two. Like insurance, in- 
demnification against punitive 
damages diverts punishment away 
from the wrongdoing executive to 
the shareholders, who are likely to 
actually be among the greatest vic- 
tims of such acts. Moreover, corpo- 
rate indemnification against puni- 
tive damages arising from an 
executive’s own wrongful conduct, in 
essence, represents the corporation’s 
condoning of such wrongful conduct. 
Accordingly, indemnification of pu- 
nitive damages arising from an 
executive’s own wrongful conduct 
does more than simply reimburse 
him or her for loss suffered by con- 
ducting corporate affairs, it lowers 
the standard of conduct which a cor- 
poration expects from its execu- 
tives.*” 


Conclusion 

In light of the recent wave of pub- 
lic sentiment against wrongdoing 
by corporate leaders combined with 
analogous case law, it seems likely 
that provisions in executive em- 
ployment agreements purporting to 
indemnify officers or directors 
against punitive damages arising 
out of their own conduct would be 
found to violate public policy. Ad- 
ditionally, a legislature influenced 
by voters’ dissatisfaction with the 
current state of corporate gover- 
nance may decide to clarify the 
ambiguities in Florida’s corporate 
indemnification statute. O 
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New §57.105 Lawyer 
Sanctions, Our Ethics, and 
the Florida Constitution 


Recent Developments and a Respectful Dissent 


by John P. Fenner 


999 Fla. Laws Ch. 225 (“tort reform” or the “act”) 

amended and greatly expanded FS. §57.105. In 

theory, courts can now impose sanctions against 

clients and against their lawyers, for “{losing] any 
claim or defense . . . not supported by the material facts 
...0r... not supported by the application of the then- 
existing law.” 

This profoundly changes the rules for all civil and fam- 
ily trial lawyers and appellate lawyers. As stated in an 
April 2002 article: “Ladies and gentlemen, it is a new 
day. Go forth prepared and forewarned.”' 

Effective October 1, 1999, new §57.105 brought Fed- 
eral Rules of Civil Procedure “Rule 11 practice” to Florida 
state courts. We lawyers and our clients may be “sanc- 
tioned” if we lose “any claim or defense” and 
the /osing party or the losing party’s attorney knew or should 
have known that a claim or defense when initially presented to 
the court or at any time before trial: 

(a) was not supported by the material facts necessary to 
establish the claim or defense; or 


(b) would not be supported by the application of then-exist- 
ing law to these material facts. 


For our clients, this may seriously erode Florida’s ver- 
sion of the “American rule” on legal fees: “Generally, a 
court can only award attorneys’ fees when such fees are 
‘expressly provided for by statute, rule or contract.” 

For lawyers, we now may have to pay one-half of the 
other side’s attorneys’ fees, if we lose “a claim or defense.”* 
This may change how we all practice law, for good and 
for ill. 

This change raises hard questions about how to per- 
form our basic professional duties—to zealously repre- 
sent our clients and keep their confidences. 
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Recent Cases Cautiously 
interpreting §57.105 as Written 

The March 2002 Handbook on Discovery Practice’ 
stated, “If the Florida courts take the language at face 
value, fee awards should become more common.” Since 
then, all district courts of appeal have taken the Florida 
Legislature at its word, to one degree or another.° 

First DCA 

In Bridgestone / Firestone, Inc. v. Herron, 828 So. 2d 414 
(Fla. lst DCA 2002), defendant Bridgestone Corporation 
moved to dismiss for lack of personal jurisdiction. Its 
motion was denied, and the First DCA upheld the denial 
on an interlocutory appeal (of a nonfinal order), ruling 
that Bridgestone Corporation had been previously ruled 
to be subject to Florida long-arm jurisdiction. 

The First DCA then granted plaintiff’s motion for ap- 
pellate attorneys’ fees under §57.105, holding that 
§57.105 now allowed such fees to be assessed “at any 
time before trial,” and at the end of an appeal from a 
nonfinal order: 

Section 57.105, Florida Statutes (1999), creates an entirely dif- 
ferent kind of entitlement to attorneys’ fees. The statute does 
not use the phrase “prevailing party” to mean the party who 
ultimately wins the case, but rather to refer to the party who 
defeats “any claim or defense.” A decision requiring a party to 
prevail on the merits of the case in order to recover attorneys’ 
fees, for the defense of a baseless interlocutory appeal would 
undermine the primary objective of the statute. As we have 
said, the major change in the statute is that it no longer re- 
quires a party to show a complete absence of a justiciable is- 


sue, but instead allows recovery of fees for particular claims 
and defenses that are unsupportable. 


The First DCA rejected Bridgestone’s contention that 
its “defense was initially presented to the court as a good 


: 

; 


faith argument for the extension... 
of existing law . . . with a reason- 
able expectation of success” 
(§57.105(2)). “Bridgestone had no 
reasonable expectation of success. 
The argument made on appeal was 
not a novel argument designed to 
advance the state of the law; it was 
simply an argument without any 
possible merit.” 

The First DCA then ruled that the 
exception in §57.105(1)(b)—where a 
lawyer can escape personal respon- 
sibility “if he or she has acted in 
good faith, based on the represen- 
tations of his or her client as to the 
existence of these material facts”— 
did not apply, because “the 
material facts are settled in 
the record.” 

The First DCA then raised 
several problems with new 
§57.105, cautioning that 
the courts must apply §57.105... 
carefully to ensure that it serves 
the purpose for which it was in- 
tended [“to decrease the cost of 
employing the civil justice sys- 
tem”]. If an order dismissing a 
claim or striking a defense rou- 
tinely leads to a motion for attor- 
neys’ fees, the point of the statute =.) 
would be subverted and, in the |. ~ 
end, it might even have the re- 
verse effect of making civil litiga- 
tion more expensive. The need to 
adjudicate multiple fee claims in 
the course of a single case could 
create conflicts between lawyers 
and their clients, and it could take 
time away from the court’s main 


objective; that is, to resolve the 
controversy presented by the case. 


The First DCA did not suggest 
how (under the new §57.105) law- 
yers should reconcile our obligation 
to represent our clients zealously, 
with the court’s caution against 
“routine ... motion(s] for attorneys’ 
fees.” If the legislature has given 
parties the right to collect sanctions, 
and the courts allow us to obtain 
sanctions, how can we justify not 
moving for them? 

e Second DCA 

In Gahn v. Holiday Property Bond, 
Ltd., 826 So. 2d 423 (Fla. 2d DCA 
2002), defendants first denied, but 
then conceded, long-arm jurisdic- 
tion. Plaintiffs unsuccessfully 
moved for fees and costs on this 
point. The Second DCA reversed the 


denial of fees, holding that 


at the time the affidavits [contesting ju- 
risdiction] were filed or at the latest 
during discovery, Appellees and their 
attorneys knew or should have known 
that their position on jurisdiction was 
wholly unsupported by material facts 
and existing law. 

While lack of personal jurisdiction 
may have initially appeared to be a meri- 
torious defense, facts disclosed during 
discovery made Appellees’ jurisdictional 
challenge completely untenable. Never- 
theless, Appellees maintained their po- 
sition and rebuffed an invitation to with- 
draw the motion to dismiss before 
Appellants sought attorneys’ fees and 
costs related to the motion [possibly un- 
der new §57.105(4), discussed below]. 
Section 57.105 now permits the merit 


of claims and defenses to be measured 
when the claim or defense is asserted, 
or any time prior to trial. [citations and 
quote omitted] 

On remand, the circuit court shall 


determine the appropriate amount of . 


fees incurred in defending the complaint 
against the motion to dismiss. The court 
should also conduct an inquiry into what 
defense counsel knew about Appellees’ 
business activities and relationships in 
Florida. If evidence establishes that 
counsel was aware of Appellees’ local 
contacts, business relationships, and 
operations, attorneys’ fees should also 
be levied against him or her personally. 


The Second DCA did not rule how 
attorney-client privilege was to be 
upheld, in this inquiry.® 

Later, however, in Cowgill v. Bank 
of America, 831 So. 2d 241 (Fla. 2d 
DCA 2002), the Second DCA re- 


versed sanctions which had been 
imposed for making “arguable 
claims.” 

We affirm the summary judgment en- 
tered in favor of Mickey Cowgill on the 
ground that the action filed by Eric 
Cowgill and Dana Cowgill Yeager, the 
Appellants, was barred by the statute 
of limitations. We reverse the award of 
attorneys’ fees to Mickey Cowgill pur- 
suant to §57.105(1), Florida Statutes 
(2000), because the Appellants’ claim 
was arguably supported by material 
facts and then-existing law [emphasis 
added]. 


It is not clear whether this is a 
“transitional” decision, or whether 
the Second DCA is carving out an 
“arguability” exception for new 
§57.105. 

e Third DCA 

O’Grady v. Potash, 824 So. 
2d 904 (Fla. 3d DCA 2002), did 
not tell what point of law or 
- fact the losing party lost, and 
did not indicate that Mr. 
Potash’s /Jawyers were to be 
sanctioned, but held that the 
fact that Ms. O’Grady was in- 
demnified for her fees, by a 
third party, was not a defense 
to §57.015 sanctions: “Clearly, 
the legislature has not iden- 
tified the equities of a situa- 
f tion as a consideration under 

§57.105.” The Third DCA’s 
footnote 1 states that “the 
1999 amendment to §57.105 
considerably changed the 
i standards governing fee 
awards.”’ 

In a later case, the majority of a 
divided Third DCA in Goldfisher v. 
Ivax Corp., 827 So. 2d 1110 (Fla. 3d 
DCA 2002), ruled that a winning 
appellee could not recover appellate 
attorneys’ fees, under §57.105, be- 
cause, although the appellant 
was not victorious .. . neither his action 
nor subsequent appeal, were totally 
without merit. See Concrete & Lumber 
Enterprises Corp. v. Guaranty Business 
Credit Corp., {829 So. 2d 247] (Fla. 3rd 
DCA 2002). (“The only subsections of 
§57.105 which authorize the trial court 
to award noncontractual attorneys’ fees 
are subsections (1) and (3), which re- 
quire a finding that the suit was frivo- 


lously filed or was litigated for the pur- 
pose of unreasonable delay.”) 


Chief Judge Schwartz’s dissent to 
Goldfisher rejected the majority’s 
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more cautious approach to §57.105 
liability, however: “(T]he action 
brought below .. . is an awful ex- 
ample of litigation maintained only 
for the extortionate purpose of se- 
curing attorneys’ fees for those who 
brought it. I would grant the 
appellee’s motion for its own fees 
under §57.105.” Though no motion 
for rehearing en banc was filed in 
Goldfisher, Chief Judge Schwartz’s 
original dissenting opinion in 
Smallwood v. Perez, 717 So. 2d 347 
(Fla. 3d DCA 1998), later became 
the Third DCA’s en banc opinion, 
affirming “inherent power sanc- 
tions” against a trial attorney. 

Since new §57.105 uses the word 
“unsupported,” rather than “frivo- 
lous” (as Fla. R. App. P. 9.410 does), 
it is not clear that Goldfisher rep- 
resents the Third DCA’s final posi- 
tion on this question. The word 
“frivolous” does not appear in new 
§57.105, or anywhere in the act. 

eFourth DCA 

In Read v. Taylor, 832 So. 2d 219 
(Fla. 4th DCA 2002), the Fourth 
DCA reversed an entire §57.105 fee 
award, because “appellant’s claims 
were not so completely lacking in 
factual or legal basis, so as to jus- 
tify an award of attorneys’ fees pur- 
suant to §57.105.” 

The Fourth DCA—like the Second 

DCA in Cowgill—may not allow new 
§57.105 to operate as a fee-shifting 
device. Read stated: 
[T]he 1999 revision changed the stan- 
dards governing fee awards under 
§57.105. Unlike the prior version, the 
current version of the statute does not 
apply only to an entire action, but now 
applies to any claim or defense. More- 
over, an award of fees is not limited to 
situations in which there is a complete 
absence of justiciable issue of law or fact. 
Instead, under the revised standard, 
fees shall be awarded if the party or its 
counsel knew or should have known that 
the claim or defense was not supported 
by the facts or an application of then- 
existing law .... 

Although the revised statute ex- 
panded the number of circumstances in 
which fees should be awarded, courts 
have made clear that an award of fees 
may not be appropriate under $57.105, 
even though the party seeking fees was 
successful in obtaining the dismissal of 
the action. See Mason v. Highlands 
County Bd. of County Comm’rs, 817 
So. 2d 922, 923 (Fla. 2d DCA 2002) 


(“Failing to state a cause of action is 
not in and of itself a sufficient basis to 
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Appellate 
interpretation of 
new §57.105 is still 
in progress, as the 
DCAs react to 
particular fact 
situations. 


support a finding that a claim was so 
lacking in merit as to justify an award 
of fees pursuant to §57.105.”); 
Pappalardo v. Richfield Hospitality 
Serv., Inc., 790 So. 2d 1226, 1228 (Fla. 
4th DCA 2001) (whether fees should 
have been awarded in this case depends 
upon whether the underlying cause of 
action, which was dismissed by the trial 
court, was so clearly and obviously lack- 
ing as to be untenable). The revised 
statute, while broader than its prede- 
cessors, still is intended to address the 
issue of frivolous pleadings. 


The Fourth DCA appears to re- 
quire more than mere losing to jus- 
tify sanctions. 

e Fifth DCA 

In Andzulis v. Montgomery Road 

Acquisitions, 831 So. 2d 237 (Fla. 
5th DCA 2002), the Fifth DCA re- 
versed the trial court’s ruling (which 
had put the burden of showing bad 
faith by the lawyer, on the party 
seeking sanctions), ruling: 
The burden was not on the moving par- 
ties to show bad faith or the absence of 
good faith. Indeed, that would be almost 
an impossible burden for a movant to 
carry. How can a party know what the 
other party told or did not tell its counsel 
and how could it obtain that information 
without breaching the rather imperme- 
able wall of attorney-client privilege? Ac- 
cordingly, we . . . direct that [attorneys’ 
fees] be equally assessed against [the 
lawyer] and Montgomery Road. 


Summary 

Appellate interpretation of new 
§57.105 is still in progress, as the 
district courts react to particular 
fact situations. Many of these cases 
do not endorse §57.105 as a “fee- 
shifting” mechanism. Nonetheless, 
it is not yet clear where the “bright 
line”—between “arguability” and 
“frivolousness”—will be. 


A Dissenting View 

In almost all cases, a prudent fear 
of sanctions will improve the prac- 
tice of law, by making us more care- 
ful. The few exceptions are the prob- 
lem. The author personally believes 
that the potential ills from this 
change may outweigh the good. The 
author has also argued that lawyer 
sanctions are unconstitutional, un- 
der §15, Article V of the Florida Con- 
stitution—unless they are imposed 
and applied by the Florida Supreme 
Court or its designees. 

Nonetheless, this change should 
also have good results. It puts large, 
sharp teeth into Rule of Professional 
Conduct 4-3-1, and Rule of Judicial 
Administration 2.060. 

Perhaps we lawyers should be 
made to “practice safe law.” Cer- 
tainly, we should research the law 
on all points we raise, and skepti- 
cally review our clients’ version of 
the facts, before we bring a case or 
defense to court. Most civil cases 
should be settled, after responsible 
lawyers review the facts and the law. 


Questions Still 
to Be Answered 

How broadly will the courts inter- 
pret this new statute? In theory, a 
judge could take the position that, 
if “claim or defense... was... sup- 
ported by the material facts .. . [and] 
... the application of then-existing 
law,” then the judge would have ruled 
for you in the first place. Such a 
broad interpretation would weaken 
the “American rule” on legal fees. 

Restrained by cautions in 
Bridgestone/ Firestone, Cowgill, 
Goldfisher, and Read, and by consti- 
tutional concerns, trial courts may 
take a more “careful” approach to 
this new statute. 


Recent Procedural 
Limitations 

New §57.105 was based on Fed. 
R. Civ. P. 11. To conform to federal 
practice, the legislature recently 
amended §57.105 to require the 
party seeking sanctions to send a 
“21-day letter” and a copy of the 
sanctions motion, before a §57.105 
motion is filed. 


Also, in Moakley v. Smallwood, 
826 So. 2d 221 (Fla. 2002), although 
the Florida Supreme Court did not 
address new §57.105’s constitution- 
ality, it strongly suggested that law- 
yers and clients are entitled to due 
process, before a court can impose 
sanctions. 


Practical Questions and 
Modest Proposals 

How can lawyers ethically avoid 
sanctions? 

e Tell your clients about new 
§57.105, before going to court or to 
the courthouse. This disclosure 
should be prominent in your re- 
tainer agreements. 

This raises important questions: 
Where will clients go for represen- 
tation if they cannot afford to pay 
you, or your firm, sufficient fees, so 
that you could absorb sanctions? 
How can average citizens obtain jus- 
tice against wealthy, determined op- 
ponents? Does turning down such a 
client violate the oath of admission 
to The Florida Bar? 

e Make your clients verify their 
pleadings. This can establish that 
you “acted in good faith, based on 
the representations of [your] client 
as to the existence of those mate- 
rial facts” under §57.105(1)(b), with- 
out violating attorney-client privi- 
lege. 

e If you take a legal “long shot,” 
tell the court, in your pleadings 
when you first take the long shot, 
that you make “a good faith argu- 
ment for the extension, modifica- 
tion, or reversal of existing law or 
the establishments of new law, as it 
applied to the material facts.” 

Because the trial court has to fol- 
low “existing law,” tell your client 
that an appeal may be necessary, to 
vindicate the client’s position on this 
point. Under new §57.105(2), you 
must also establish “a reasonable 
expectation of success” for this 
change in the law, to avoid sanctions. 


What Are the Procedures 
for Imposing (or Obtaining) 
Sanctions? 

A 2002 amendment to §57.105, 
and two 2002 Florida Supreme 
Court decisions, give guidance on 
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sanction procedures. 

Effective July 1, 2002, 2002 Fla. 

Laws Ch. 77 added F-.S. §57-105(4). 
This gives Fed. R. Civ. P. 11(c)(1)(A)’s 
procedural protections to Florida 
lawyer sanctions: 
A motion by a party seeking sanctions 
under this section must be served, but 
may not be filed with or presented to 
the court unless, within 21 days after 
service of the motion, the challenged pa- 
per, claim, defense, contention, allega- 
tion, or denial is not withdrawn or ap- 
propriately corrected. 


This 21-day procedure offers the 
parties an early chance to narrow 
the issues, and to smoke out the 
other side’s case. 

An informal “conference” between 
opposing lawyers should save the 
courts’ time. 

Unless a case can be narrowed 
or resolved at this point, a 21-day 
letter may not reduce legal fees on 
a case, because lawyers now have 
this additional procedure. None- 
theless, if these letters are taken 
seriously, it would reduce the 
present burden on the courts, by 
settling, focusing, or narrowing 
cases at an early stage. 


Recent Supreme Court 
Cases: Lawyer Sanctions 
Require Due Process 

The Florida Supreme Court re- 
cently reversed two “inherent 
power” sanctions against lawyers, in 
Moakley and Diaz v. Diaz, 826 So. 
2d 229 (Fla. 2002). 

Moakley and Diaz both reversed 
lawyer sanctions imposed under the 
trial court’s “inherent authority” to 
sanction lawyers for bad behavior 
under Sanchez v. Sanchez, 435 So. 
2d 347, 350 (Fla. 3d DCA 1983), and 
Patsy v. Patsy, 666 So. 2d 1045 (Fla. 
4th DCA 1996). Though these opin- 
ions did not rule on the Florida 
Constitution’s grant of exclusive ju- 
risdiction over lawyer discipline to 
the Supreme Court, both decisions 
suggest how the Supreme Court 
may deal with some of the questions 
that §57.105 raises. 

Moakley ruled that “inherent au- 
thority” sanctions by trial courts 
could only be imposed for “bad faith 
litigation.” The trial court must hold 
a hearing, giving notice and the right 
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to call witnesses. The trial court 
must also make detailed findings of 
fact, detailing the “bad faith.” 

In Moakley the trial court sanc- 
tioned a lawyer and client $1,125 for 
the lawyer’s issuing a subpoena to a 
fact witness (former counsel to the 
opposing party) with “no reasonable 
explanation for issuance of the sub- 
poena.” The Third DCA affirmed, 
730 So. 2d 786 (Fla. 3d DCA 1999), 
under the trial court’s “inherent au- 
thority” to sanction lawyers. 

The Supreme Court ruled that 
trial courts have “inherent author- 
ity” to punish lawyers, but only for 
“bad faith conduct,” relying on 
Bitterman v. Bitterman, 714 So. 2d 
356, 365 (Fla. 1998). Bitterman al- 
lowed sanctions against parties for 
“inequitable conduct . . . egregious 
conduct or act[ing] in bad faith.” In 
doing so, the Supreme Court recog- 
nized that lawyers must walk a nar- 
row line between “bad faith litiga- 
tion tactics” and “zealous advocacy”: 


[A] trial court possesses the inherent 
authority to impose attorneys’ fees 
against an attorney for bad faith con- 
duct. In exercising this inherent au- 
thority, an appropriate balance must 
be struck between condemning, as un- 
professional or unethical, litigation tac- 
tics undertaken solely for bad faith pur- 
poses, while ensuring that attorneys 
will not be deterred from pursuing law- 
ful claims, issues or defenses on behalf 
of their clients, or from their obliga- 
tion as an advocate to zealously assert 
the clients’ interests. The inherent au- 
thority of the trial court, like the power 
of contempt, carries with it the obliga- 
tion of restrained use and due process. 


The Supreme Court then laid out 
substantive and procedural rules for 
“inherent authority sanctions”: 


[T]he trial court’s exercise of the in- 
herent authority to assess attorneys’ 
fees against an attorney must be 
based upon an express finding of bad 
faith conduct and must be supported 
by detailed factual findings, describ- 
ing the specific acts of bad faith con- 
duct that resulted in the unneces- 
sary incurrence of attorneys’ fees. 
Thus, a finding of bad faith must be 
predicated on a high degree of speci- 
ficity in the factual findings. 

In addition, the amount of attor- 
neys’ fees must be directly related to 
the attorneys’ fees that the oppos- 
ing party has incurred as a result of 
the specific bad faith conduct of the 
attorney. 

Moreover, such a sanction is appro- 


priate only after notice and an oppor- 
tunity to be heard—including the op- 
portunity to present witnesses and 
other evidence. 

Finally, if a specific statute or rule 
applies, the trial court should rely on 
the applicable rule or statute rather 
than inherent authority. 


Earlier in the Moakley opinion, the 
Florida Supreme Court favorably 
quoted Chambers v. NASCO, Inc., 
501 US. 32, 50 (1991), the 5-4 US. 
Supreme Court decision upholding 


federal trial courts’ “inherent power” 
to sanction lawyers: “A court must, 
of course, exercise caution in invok- 
ing its inherent power, and it must 
comply with the mandates of due 
process.” 

Chief Justice Wells, however, in 
his separate opinion in Moakley 
(which concurred only in quashing 
the sanctions) stated his concerns 
that 


bad faith is not defined. What is bad faith 

in the subjective view of one judge is, in 

all likelihood, not going to be bad faith 

to another. Lawyers will not have no- 

tice of the boundaries of “bad faith.” 


Based on my experience as a litiga- 
tor, it is tempting to join the majority, 
because I certainly have witnessed first- 
hand the type of lawyer abuse which the 
majority is desirous of sanctioning. Since 
I have been on this court, I am aware of 
instances of lawyer abuse which should 
have been sanctioned but were not, for 
the likely reason that the trial judge did 
not feel that there was an effective way 
to do it. 

I deplore this abuse, but I have to 
weigh this against the problems I fore- 
see with opening an new way to sanc- 
tion lawyers, which has the lack of speci- 
ficity, resulting from this opinion. As 
clearly as the judicial system needs to 
be protected against this type of lawyer 
abuse, the judicial system has to also be 
protected against restraining lawyers in 
work on innovative and unpopular 
causes and in innovative ways which to 
some trial judges could appear to be “bad 
faith.” Lawyers cannot be placed in a 
position of fearing monetary exposure 
based upon the decisions which cannot 
be effectively reviewed by appellate 
courts. Frankly, I am concerned about 
the arbitrary or intimidating applica- 
tions of undefined and unlimited “bad 
faith” sanctions. 

* 

[I]t would be better to have the rules 
committees develop rules in which “bad 
faith” is defined and the sanctions 
specified. In that way, the Bar can de- 
bate the issues and present to the Court 
a proposal that has been fully and fairly 
scrutinized ....I would join in sending 
the issue of bad faith sanctions against 
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Auncheon 


Honoring 


Florida’s Judiciary 


: Thursday, June 26, 2003 ¢ 12:30 p.m. - 2:00 p.m. 
Featuring Carl +liaasen 


Best selling novelist and columnist for The Miami 
Herald, Carl Hiaasen captivates audiences with his 
unbelievably funny observations on weighty issues. 
His novels include Double Whammy, Skin Tight, 
Native Tongue, Strip Tease, Stormy Weather, 
Lucky You, Sick Puppy and Basket Case. 


Listen, laugh, and enjoy! 


Bedell, Dittmar, DeVault, Pillans & 
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= Photo by Elena Seibert 
= = Richman Greer Weil Brumbaugh Mirabito & 
K Nach Kemker, Scharf, Barkin, Frye, O'Neill & Mullis, 


“The Comedy Hour” 


Annual Dinner and Show 
Friday, June 27, 2003 
8:00 p.m. - Midnight 


Sponsored by the 
YOUNG LAWYERS DIVISION 


Comedian, author, actor and nightclub 
headliner, Richard Jeni captivates audiences 
with his sharp eye, non-stop attack and 
impeccable timing. 


From HBO Comedy Hour to the Tonight 
Show, TV Guide calls him “flat-out hilarious.” 
Prepare to be thoroughly entertained! 


elcome 


President’s 
Invitation. . . 


The 2003 Annual Meeting of The Florida Bar to be held 
June 25-28 at the magnificent Orlando World Center Marriott 
provides a perfect opportunity to network with fellow lawyers, 
honor our judiciary, and take advantage of exceptional 
educational opportunities. You and your family are personally 
invited to take part in a wonderful mix of education, business 
and pleasure. 


“Dignity In Law,” the public awareness campaign designed 
to promote dignity in our profession, is the theme of this year’s 
annual meeting. Many of our seminars and speakers will help 
prepare a blueprint for the future activity of our professional 
and personal lives. 


Thursday’s Judicial Luncheon will highlight the State of the 
Judiciary by Supreme Court of Florida Chief Justice Harry Lee 
Anstead, followed by best selling novelist and columnist for 
The Miami Herald, Carl Hiaasen. The Friday evening Annual 
Dinner & Show is an event for the entire family. Award winning 
comedian Richard Jeni will begin the evening with “The 
Comedy Hour’. Jeni, a popular actor and author, has played in 
many films, including The Mask, and television programs. 
Following the comedy show, non-stop dance music will be 
provided by Beth and Command Performance. 


These are but a few of the many highlights offered during 
the 2003 Annual Meeting. Plan to attend and make your 
reservations early. | look forward to seeing you in Orlando! 


Tod Aronovitz, President 
The Florida Bar 


Annual Meeting Chair’s 
Invitation. . . 


You and your family are invited to attend The Florida Bar's 
2003 Annual Meeting June 25-28 at the beautiful and 
recently renovated Orlando World Center Marriott. Please 
plan to join us and enjoy the resort’s 200 acres of tropical 
gardens, where championship golf, award-winning cuisine, 
and relaxing spa experiences can be combined with out- 
standing educational and networking opportunities. 


Timely seminars, together with section and committee 
meetings and luncheons, remain an essential part of our 
convention. A total of 18 seminars are being offered at no 
additional charge to the Annual Meeting registration fee. Our 
goal of this convention is to offer you the perfect mix of 
education, business and pleasure. 


Thursday’s Judicial Luncheon will feature the presentation 
of the State of the Judiciary, by Chief Justice Harry Lee 
Anstead of the Florida Supreme Court, and then we'll enjoy 
the wit and wisdom of Carl Hiaasen, best selling novelist and 
columnist for The Miami Herald. You and your family will not 
want to miss the Friday Annual Dinner & Show featuring 
Richard Jeni, of HBO’s “The Comedy Hour’, followed by the 
excellent dance music of Beth & Command Performance. 


These are just a few of the highlights to be offered during 
the 2003 Annual Meeting, but some say that the best thing 
about the Annual Meeting is seeing friends and colleagues. 
We look forward to seeing you there! 


Frank M. Bedell, Chair 
2003 Annual Meeting Committee 
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Table of Contents 


1,11. Registration Form & Instructions 
General Assembly Schedule 

Hotel Information 

Judicial Luncheon 

Luncheons 


A Panel Discussion with the 


JUSTICES OF THE FLORIDA 
SUPREME COURT 


Sponsored by 
THE APPELLATE PRACTICE SECTION 
In conjunction with the 


ANNUAL MEETING OF THE FLORIDA BAR 
Thursday, June 26, 2003 * 3:30 p.m. - 4:30 p.m. 


A Great Supporter of “Che “Florida Bar 


Thank you for sponsoring the 


Florida ¢ All Member Reception 
LAW Y ERS ¢ Reception and Dinner for the current and past 


aera Board of Governors and Past Presidents 
¢ 2003 Annual Meeting T-shirts 


(limited to one per registrant) 
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IN LAW 


2003 Judicial Luncheon 
Honoring Florida’s 
Judiciary 

Thursday, 12:30 p.m. - 2:00 p.m. 
featured speakers: 


Chief Justice Harry Lee Anstead, keynote 
speaker with the State of the Judiciary 
address 


and 


Carl Hiaasen, best selling novelist and 
columnist for The Miami Herald. 


Criminal Law Section 
Selig |. Goldin Awards 
Luncheon 

Friday, 12:00 p.m. - 2:00 p.m. 
presents the 


First Annual Professor Gerald T. Bennett 
Summit on Criminal Justice Issues 


Plea Bargaining: Practical Necessity or 
Structural Flaw? 


Join us in a lively discussion by nationally 
renowned scholars who will present both 
sides of this question. 


Elder Law Section 
Luncheon 

} Friday, 12:30 p.m. - 2:30 p.m. 
featured speaker: 


Bill Colby, Lawyer and author of “Long 
Goodbye: The Deaths of Nancy Cruzan” 


Also on Thursday Also on Friday 
12:00 p.m. - 1:30 p.m. 12:30 p.m. - 2:00 p.m. 
Business Law Section International Law Section 

Luncheon Luncheon 
featured speaker: 
James E. Rogan 


Equal Opportunities 
Law Section, 

Florida Association for 
Women Lawyers, and 
Virgil Hawkins Florida 


Chapter National Bar |“: 


Association Luncheon 
Friday, 12:30 p.m. - 2:00 p.m. 
featured speaker: 


Mark Curriden, author of 
“Contempt of Court” 


Public Interest Law 
Section Luncheon 
Friday, 11:30 a.m. - 1:00 p.m. 

featured speaker: 


Terry Russell, Past President, 
The Florida Bar 


Trial Lawyers Section 
Chester Bedell Memorial 
Luncheon 


Friday, 12:00 p.m. - 2:00 p.m. 


“The Clarence Darrow Story” “The Most 
Influential Lawyer of the Century” 


presented by 
Paul Morella, Actor, Author and Teacher 


50-Year Members and 
Awards Luncheon 


presented by the Young Lawyers Division 
Friday, 12:30 p.m. - 2:00 p.m. 
featured speaker: 


Albert J. Krieger, Counsel to the Law 
Offices of Scott A. Srebnick 
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Wednesday 
2:00 p.m. — 5:00 p.m. 


Thursday 
8:00 a.m. — 6:30 p.m. 4 


Friday 
8:00 a.m. — 5:00 p.m. 


Conld Z0ia/ 


ee | Meeting Exhibitors invite you to aim high! You will 
Bidding is open to all meeting registrants. A portion of the bids 2003 Annual Meeting Ext . 
closes each day. Don’t miss your chance to get hotel packages receive a “Dignity in Law” GAMEBOARD in your Annual Meeting 
take portfolio at the Bar's registration desk along with instructions on 
how you could win one of our fantastic prizes! 


Great hotel packages going to the highest bidder! 


fix 


a LandAmerica 


for providing the 2003 Annual — 


Florida 
LAWYERS 


Insurance Company 


Sponsor of the 2003 Annual Meeting T-shirts 


(limited to one per registrant) 
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FLORIDA HOTEL & MOTEL ASSOCIATION, INC / : 
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2003 Annual Meeting fo 
©The ‘Florida “Bay ORLANDO Marriott 


WORLD CENTER 
(June 25-28, 2003 CONVENTION CENTER 


Reservations Department For Reservations or Cancellations 
8701 World Center Drive Call (800) 621-0638 

Orlando, Florida 32821-9990 Deposit required at time of reservation 
407/239-4200 


Rates 
Accommodations Single-Double 
No Preference $149 

One King Bed, Non-Smoking $149 

Two Double Beds, Non-Smoking $149 
Accessible Room - One King Bed Only $149 
Non-Smoking Room $149 

One King Bed $149 

Two Double Beds $149 


Plus 11.5% Sales Tax 


Room rate includes: Unlimited local phone calls * Use of Tennis Courts * Use of Fitness Center « 
Unlimited use of Hawk’s Landing driving range * Complimentary newspaper daily * Use of in-room safe 


©Lravel Onformation 


Airline Travel Rental Car 


Delta is offering special rates which allow you a 5% dis- 
count off published fares within the continental U.S. 


You or your travel agent must call the appropriate number 
for Delta. 


Avis Convention Special: Special rates for our meeting 


A.DELTA AIR LINES 
are available by calling Avis at 800/331-1600, Worldwide 


Delta: File No. 195285A, Meeting Network, 800/241-6760, Discount No. A421697. 
weekdays 8:00 a.m. - 11:00 p.m. eastern time. 


DIGNITY 
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“Thuysday 


Masters Seminar on Professionalism 
The Good, The Bad and The Ugly: 
Lawyers and Popular Film — Part 2 


presented by the Standing Committee on Professionalism 
Thursday, 8:30 a.m. - 11:30 a.m. 


Moderators, Judge Terry Lewis, Second Circuit and Blan Teagle, 
Director of the Center for Professionalism. 


Back by popular demand! Using film clips as springboards for discus- 
sion, participants will analyze how popular film reflects and affects our 
perception of lawyers and the legal system, contemplate how we de- 
termine what is ethical and professional conduct, and develop tech- 
niques and strategies to promote professionalism in themselves and 
others. 


Maximum CLER: 3.50 Hours #28013 
3.50 General 3.50 Professionalism 


We're Wired and Ready to Provide 
Email Access to Registrants at 


The Cyber Connection 


located in the Exhibit Area 


Wednesday, 2:00 p.m. - 5:00 p.m. 
Thursday, 8:00 a.m. — 6:30 p.m. 
Friday, 8:00 a.m. - 5:00 p.m. 


sponsored by 


e LexisNexis” 


DIGNITY 
IN LAVY 


(Friday 


“Whose Business Is It Anyway?” 
The Law of Confidentiality and 
Information Sharing of a 
Child’s Records 


presented by the Legal Needs of Children Committee of the 
Public Interest Law Section 


Friday, 2:00 p.m. - 5:00 p.m. 
2:00 p.m. — 2:05 p.m. 


2:05 p.m. — 2:55 p.m. Federal Laws Regarding Juvenile 
Records, Trends and Issues Around the Nation 
Howard Davidson, Director, ABA Center on Children and the Law, 
Washington, D.C. 


2:55 p.m. — 3:45 p.m. Florida Laws Regarding Juvenile 
Records, Recommendations of the Commission on the 
Legal Needs of Children, and Ethical Considerations 
Bernard Perlmutter, University of Miami School of Law Children 
and Youth Law Clinic, Coral Gables, FL 


3:45 p.m. — 3:50 p.m. Break 


3:50 p.m. -— 4:40 p.m. Panel Discussion: Views of the Child, 
Agencies, and Advocates: Privacy vs. Information Sharing 
for the Best Interest of the Child 
Sarah Bennett Nelson, Former Foster Child 
Maxine Williams, Legal Aid Society, Palm Beach 
Jennifer Lima Smith, Department of Children & Families, Tampa 
Tracy Carlin, GALP Representative, Jacksonville 
Robert Sechen, General Counsel, Dept. of Juvenile Justice, 
Tallahassee 


4:40 p.m. — 5:00 p.m. 


Introductions 


Conclusion and Audience Questions 


Maximum CLER: 3.50 Hours #5364R 
3.50 General 1.00 Ethics 


Maximum Certification: 2.50 Hours 
2.50 Business Litigation 2.50 Civil Trial 


“Thanks to 


SEARCY 
DENNEY 
SCAROLA 
BARNHART 


SHIPLEY 
Attorneys 
at Law 


The President’s Showcase Seminars 


¢ Masters Seminar on Professionalism 
The Good, The Bad and The Ugly: Lawyers and Popular Film — Part 2 


¢ “Whose Business Is It Anyway?” The Law of Confidentiality and 
Information Sharing of a Child’s Record 


For sponsoring 


7 


Wednesday 
International Arbitration Update 


presented by the International Law Section 
Wednesday, 8:25 a.m. - 4:45 p.m. 


8:25 a.m. — 8:30 a.m. Introductory Remarks 
Edward H. Davis, Jr., Astigarraga Davis, Miami 


8:30 a.m. - 9:15 a.m. Arbitration v. Litigation 
Moderator: Edward M. Mullins, Miami 
Panelists: Joel B. Harris, New York, NY 
Michael A. Hanzman, Miami 


9:15a.m.-10:15a.m. Comparison of Arbitration Choices 
Moderator: Paul E. Mason, Key Biscayne 
Panelists: Albert J. Orosa, American Arbitration Association 
Adrian Winstanley, LCIA 
Lorraine M. Brennan, International Chamber of Commerce 
Arif Hyder Ali, World Intellectual Property Organization 


10:15 a.m.-10:30.a.m. Break (sponsored by LCIA) 


10:30 a.m.-11:00a.m. Drafting and Negotiating Enforceable 
Arbitration Clauses in International Agreements 
Jose A. Santos, Miami 
Alexander Yanos, New York, NY 


11:00 a.m.-11:30a.m. The Legal Framework of Arbitration 
Under Florida Law: How Does it All Fit Together? 
Samuel R. Mandelbaum, Tampa 


11:30 a.m. - 12:00 noon New Developments in International 
Arbitration 
John Fellas, New York, NY 


12:00 noon — 12:30 p.m. 
Alexander Reus, Miami 


12:30 p.m.-1:30p.m. — Lunch (sponsored by Becker & 
Poliakoff, P.A.) 
What Rules of Ethics Govern in International Arbitrations? 
Richard Naimark, New York, NY 


1:30 p.m. — 2:45 p.m. Interactive Training in Arbitration 
Advocacy by the AAA, Part | 
Craig E. Stein, AAA Arbitrator 8 Trainer, ICDR, International 
Division of AAA 


2:45 p.m. — 3:00 p.m. 


Enforcement of Foreign Arbitral Awards 


Break (sponsored by Hughes Hubbard & 
Reed, LLP) 


3:00 p.m. — 4:45 p.m. Interactive Training in Arbitration 
Advocacy by the AAA, Part Il 
Craig E. Stein, AAA Arbitrator 8 Trainer, ICDR, International 
Division of AAA 


IN LAW 


Maximum CLER: 9.00 Hours #20992 
9.00 General 1.00 Ethics 


Maximum Certification: 9.00 Hours 
9.00 International Law 


New Rules Governing Insurance 
Staff Attorney Law Offices - Ethical 
and Practical Issues Related to 
Implementation and Compliance 


presented by the Insurance Practices CLE Steering Committee 
Wednesday, 1:00 p.m. - 5:00 p.m. 


In January 2003, the Florida Supreme Court approved amendments to 
the Rules Regulating The Florida Bar that regulate the naming and 
structure of insurance staff attorney offices and address rules related 
to potential conflicts of interest in the insurance defense context. The 
rule amendments were the result of a three-year study by two Florida 
Bar committees of issues related to the area of insurance defense. 
THE AMENDMENTS TAKE EFFECT JULY 1, 2003. 


This seminar will address the amendments and issues related to com- 
pliance with those amendments. It will also provide a forum for discus- 
sion of national trends involving staff attorney offices; technical, practi- 
cal, and ethical issues that may arise in connection with the amend- 
ments; and the operation of insurance staff attorney law offices gener- 
ally. Both insurers and insurance staff attorneys are sure to benefit 
from this enlightening and educational program. 


1:00 p.m. — 1:10 p.m. 
Miles A. McGrane, III 


1:10 p.m. - 1:45 p.m. The New Rules and Current Trends 
Regarding Insurance Staff Attorney Law Offices 
Katherine E. Giddings 


1:45 p.m. - 3:00 p.m. Practical Application of the New Rules 
and Professional Responsibility in the Insurance Staff 
Attorney Context 


3:00 p.m. — 3:15 p.m. Break 


3:15 p.m. - 4:30 p.m. What We Know Today 
Panelists: James K. Clark, James A. Young, Timothy P. Chinaris, 
A. Lawrence Ringers, Jr., J. Stephen Zielezienski 


4:30 p.m. — 5:00 p.m. 
Vincent J. Rio, III 


Welcome 


Closing 


Maximum CLER: 4.00 Hours #20982 
4.00 General 3.00 Ethics 


For updates and 
new information, 
visit the Bar’s website at 
www.FLABAR.org 


AED ALS DIGNITY 
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“Thursday 
Education Law Seminar 


presented by the Education Law Committee 
Thursday, 8:00 a.m. - 4:30 p.m. 


8:00 a.m. — 8:10 a.m. Opening Remarks 
Virginia Tanner-Otts, Palm City 


8:10 a.m. - 9:15 a.m. School Code Rewrite Critical Issues 
Daniel Woodring, Tallahassee, Janet Owen, Jacksonville 


9:15a.m.-10:20a.m. Student Discipline: Emerging Issues 
Randall Burks, West Palm Beach, David Kian, Gainesville 


10:20 a.m.-10:35a.m. Break 


10:35 a.m.-11:50a.m. Just Cause Dismissal of School 
Employees 
Steve Prevaux, Gainesville, Thomas Brooks, Tallahassee, 
Virginia Tanner-Otts, Palm City 


11:50 a.m. — 1:30 p.m. 


1:30 p.m. - 3:00 p.m. E-Law Issues 
Legal Issues Related To AUPs and Filtering 
Joel Rothman, Boca Raton 
Discovery of Electronic Records 
Maria Stewart, Miami 
Electronic Signatures and Contracting Developments in 
Education 
Sam Lewis, Miami 


3:00 p.m. - 3:45 p.m. School Code Rewrite Impact on Public 
Records and Public Meetings Law 
Patricia Gleason, Tallahassee 


3:45 p.m. — 4:30 p.m. Post September 11th Immigration and 
Student Visa Issue Changes in the Laws 
Enrique Gonzalez, Coral Gables 


Lunch (on your own) 


Florida Law Update 


presented by the General Practice, Solo & Small Firm Section 
Thursday, 8:10 a.m. - 3:50 p.m. 


This course is designed to update Bar members as to major legislation, 
ethical issues and case law changes in the past year. 


8:10 a.m. -— 8:15 a.m. Opening Remarks 
George O. Wilson Ill, Tampa 


8:15 a.m. — 9:05 a.m. Real Property Update 
Eugene E. Shuey, West Palm Beach 


9:05 a.m. — 9:55 a.m. 
Scott Konopka, Stuart 


9:55a.m.-10:05a.m. Break 


10:05 a.m.-10:55a.m. Ethics 
Judith Equels, Tallahassee 


10:55 a.m.— 11:45 a.m. 
Bruce Gordon, Tampa 


11:45 a.m. — 2:10 p.m. 


2:10 p.m. — 3:00 p.m. Family Law Update 
Seymour Benson, Orlando 


3:00 p.m. — 3:50 p.m. Criminal Law Update 
Mark L. Horwitz, Orlando 


Business/Litigation Update 


Estate Planning 


Lunch (on your own) 


Maximum CLER: 6:00 Hours #5283R 
6.00 General 1.00 Ethics 


Maximum Certification: 4.50 Hours 
.50 Appellate Practice 4.50 Business Litigation 
4.50 Civil Trial .50 Criminal Appellate 
.50 Criminal Trial 50 Marital & Family Law 
.50 Wills, Trusts & Estates 


Maximum CLER: 7.50 Hours #5362 
7.50 General 


Maximum Certification: 5.50 Hours 
3.50 Business Litigation 5.50 Civil Trial 


Special thanks 


to general Sponsor 


GEICO 


AUTO INSURANCE 


Our thanks 


to the law firm sponsors 
of the 


2003 Judicial Luncheon featuring 


Carl Hiaasen 


Thursday, June 26, 2003 * 12:30 p.m. — 2:00 p.m. 


DIGNITY 
IN LAW 


“TAursday, continued 


Litigation In The 
New Information Age 


presented by 


THOMSON 
‘ 


WEST 


Thursday, 8:30 a.m. — 11:30 a.m. 
8:30 a.m. — 9:25 a.m. 
9:25 a.m. — 10:20 a.m. 


10:20 a.m.-11:30a.m. Panel Discussion 
(Come listen to what Florida practitioners have to say about this topic.) 


Making Good Business Decisions 
Expert Witness 


Maximum CLER: 3.00 Hours #28003 
3.00 General 


Maximum Certification: 1.50 Hours 
1.50 Business Litigation 1.50 Civil Trial 


Join us for 


REFRESHMENTS 


COMPLIMENTS OF 


THOMSON 


WEST 


Thursday & Friday 
in the Lawyers’ Marketplace 


Developments in 
Multijurisdictional Practice 


presented by the Out of State Practitioners Division 
Thursday, 1:00 p.m. — 4:45 p.m. 


1:00 p.m. — 1:15 p.m. Introductions 
Duffy Myrtetus, Richmond, VA 


1:15 p.m. — 2:05 p.m. Multijurisdictional Practice For the 
Florida Lawyer - Recommendations, Rules and Rubrics 
Alan Dimond, Miami 


2:05 p.m. — 2:55 p.m. 
Florida and Beyond 
Judith Equels, LOMAS, The Florida Bar, Tallahassee 


2:55 p.m. — 3:05 p.m. Break 


3:05 p.m.-3:55p.m. Current Ethical Issues in 
Multijurisdictional Practice 
Tim Chinaris, Grundy, VA 


3:55 p.m. — 4:45 p.m. 
Practice 
Andrew S. Berman, North Miami Beach 


Multijurisdictional Practice Update - 


Case Law Update in Multijurisdictional 


Maximum CLER: 4:00 Hours #20942 
4.00 General 1.00 Ethics 


Thanks to 
fl 


LAWYERS 


All Member Reception 


Thursday 
5:30 p.m. — 6:30 p.m. 


and 


Reception and Dinner 
for current and past Florida Bar 
Board of Governors and Past Presidents 


: 

6 

& 

* 
e | 
& 
& 
@ 

10 


“Thursday, continued 


Business Valuation 
by 


Thursday, 2:00 p.m. - 4:30 p.m. 


2:00 p.m. — 2:50 p.m. Business Valuation Basics 
Gary R. Trugman, RCH Trugman Valuation Associates 


2:50 p.m. — 3:40 p.m. 
Partnerships 
Linda B. Trugman, RCH Trugman Valuation Associates 


3:40 p.m. -— 4:30 p.m. Business Valuation For Divorce 
Gary R. Trugman, RCH Trugman Valuation Associates 


Valuation of Family Limited 


Maximum CLER: 3.00 Hours #20912 
3.00 General 


Maximum Certification: 2.00 Hours 
1.50 Business Litigation 2.00 Marital & Family Law 


The Lawyer As a Storyteller 
presented by The Florida Bar Journal and News Editorial Board 
Thursday, 2:30 p.m. - 5:30 p.m. 


A program to enhance written and verbal skills when communicating to 
judges, jurors, the media and the public. 


2:30 p.m. — 2:45 p.m. Introduction 
Steven B. Lesser, Ft. Lauderdale 


2:45 p.m. — 3:15 p.m. Views From the Bench 
The Honorable Raoul G. Cantero Ill, The Florida Supreme Court 


3:15 p.m. — 3:45 p.m. 
Your Judge and Jury 
Marni Becker-Avin, Ft. Lauderdale 


3:45 p.m. — 4:00 p.m. Break 


4:00 p.m. — 4:45 p.m. Storytelling Tips For Lawyers-How To 
Make Your Mundane Facts Read Like Fiction 
Mark Curriden, Dallas, Texas 


4:45 p.m. — 5:15 p.m. Navigating Through the Minefield of 
the Sabantes-Oxley Act: Knowing What To Do, Say and Why 
Barton S. Sacher, Miami 


5:15 p.m. — 5:30 p.m. 
Remarks 


Captivating the Hearts and Minds of 


Questions & Answers/Concluding 


Maximum CLER: 3.00 Hours #20922 
3.00 General 


Masters Seminar on Professional 
Ethics 2003 


presented by the Professional Ethics Committee 
Thursday, 2:30 p.m. - 4:30 p.m. 


2:30 p.m. — 2:40 p.m. Introduction 
Don Beverly, West Palm Beach 


2:40 p.m. - 3:00 p.m. Case Law and Statutory Update: 
Recent Cases and Section 57.105 Attorneys Fees 
Joseph A. Corsmeier, Tampa 


3:00 p.m. - 3:15 p.m. Attorneys Fees in Family Matters 
Andrew S. Berman, North Miami Beach 


3:15 p.m. — 3:30 p.m. 
and Attorneys Fees 
Justice Raoul G. Cantero, III, Supreme Court of Florida, 
Tallahassee 


3:30 p.m. — 3:40 p.m. Statement of Insured Clients’ Rights 
David W. Bianchi, Miami 


3:40 p.m. — 3:55 p.m. 
to Attorneys Fees 
Jerome H. Shevin, Miami 


3:55 p.m. — 4:05 p.m. 
Bill Wagner, Tampa 


4:05 p.m. - 4:25 p.m. Recovering Fees: Charging Liens, 
Retaining Liens, Suing Former Clients, Referring Former 
Clients to Collection Agencies and Arbitration 
John A. Weiss, Tallahassee 


4:25 p.m. — 4:30 p.m. Services Provided by Florida Bar 
Ethics Staff and Professional Ethics Committee 
Professor Timothy P. Chinaris, Chair, Professional Ethics 
Committee, Grundy, Virginia 


Professionalism, Professional Ethics 


Best Practices to Secure Entitlement 


Really Big Fees 


Maximum CLER: 2.00 Hours #5360R 
2.00 General 2.00 Ethics 


| 

| 
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‘Friday 
Privacy Laws and the Effective 


Use of Public Record Databases 
in Your Practice 


presented and sponsored by 


ChoicePoint 


Friday, 8:00 a.m. - 9:30 a.m. 


Speaker: William Still, Instructor with ChoicePoint's Education 
Department 


8:00 a.m. — 8:10 a.m. 
8:10 a.m. — 8:40 a.m. 


8:40 a.m. - 9:00 a.m. Non-public Personal Information 
Obtained From Financiai Institutions 


9:00 a.m. — 9:30 a.m. Log onto www.autotrackxp.com for 
Live Demonstration 


Introduction 


Compliance Issues 


DIGNITY 
IN LAV 


Maximum CLER: 1.50 Hours #20962 
1.50 General 


Delivering Cost Effective 
Legal Services 
OR 
Laughing All the Way to the Bank 
with Mr. Cheap 


presented by the Prepaid Legal Services Committee and 
sponsored by Florida Lawyers’ Legal Insurance Corporation 


Friday, 9:00 a.m. - 12:00 noon 


9:00 a.m. — 9:05 a.m. Welcome/Introductions 
Thomas O. Michaels, Chair, Prepaid Legal Services Committee, 
Dunedin 


9:05 a.m. — 9:45 a.m. What is Prepaid? How to Make it Work 
Ethically and Effectively or Making Prepaid Pay for You 
Scott Jay, Miami 


9:45 a.m.-10:15a.m. Why a Medium Size Law Firm Would 
Benefit From Providing Prepaid Legal Services 
John R. Forbes, Director, U.S. Legal Services, Jacksonville 


10:15a.m.-11:15a.m. Efficient and Cost Effective Delivery of 
Prepaid Legal Services 
William R. Go (a.k.a. Mr. Cheap), Bakersfield, California 


11:15 a.m.-12:00 noon Questions and Answers and Meet and 
Greet with Plan Representatives 


Message Center 


sponsored by 


AVIS 


Call the Orlando World Center Marriott at (407) 239-4200 
and ask for The Florida Bar Message Center. For hours 
other than listed below, the hotel operator can take 
messages for hotel guests. 


Wednesday, 2:00 p.m. - 5:00 p.m. 
Thursday, 8:00 a.m. — 5:30 p.m. 
Friday, 8:00 a.m. - 5:00 p.m. 


Maximum CLER: 2.00 Hours #20872 
2.00 General 1.00 Ethics 


Legal Services Solutions 


presented and sponsored by 


ChoicePoint. 


Friday, 10:00 a.m. - 11:30 a.m. 


Speaker: Denise Kane, Instructor with ChoicePoint’s Education 
Department 


10:00 a.m. — 10:10 a.m. 
10:10 a.m. — 10:40 a.m. 
10:40 a.m.-11:05a.m. Researching Businesses 


11:05 a.m.-11:15a.m. Order Same-day Retrieval on Court 
Documents Anywhere in the U.S. 


11:15 am. - 11:30 a.m. 
Legal Community 


Introduction 
Researching Individuals 


Batch Processing Solution for the 


Maximum CLER: 1.50 Hours #20952 
1.50 General 
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‘Friday, continued 
Consumer Law Litigation Issues 


presented by the Consumer Law Committee 
Friday, 9:00 a.m. - 4:20 p.m. 
9:00 a.m. — 9:10 a.m. 


9:10 a.m. — 10:00 a.m. 
Clauses: Part | 
Ray Ingalsbe, Palm Beach Gardens 


10:00 a.m.-10:20a.m. Break 


10:20 a.m.- 11:10 a.m. How To Beat Consumer Arbitration 
Clauses: Part ll 
lan Forsyth, Orlando 


11:10 a.m. - 12:00 noon Florida Consumer Law Legislation 
2003: Wins & Losses for Litigators 
Lisa Raleigh, Tallahassee 


12:00 noon — 1:10 p.m. 


1:10 p.m. — 2:00 p.m. 
Protection Litigation 
Robert Murphy, Ft. Lauderdale 


2:00 p.m. — 2:20 p.m. Break 


2:20 p.m. - 3:30 p.m. Fair Credit Reporting Act & Theft of 
Identity 
David Szwak, Shreveport, LA 


3:30 p.m. — 4:20 p.m. Helping Clients Manage Identity 
Thefts: Remedies and Litigation Strategies 
lan Lyngklip, Detroit, MI 


Welcome & Introductions 
How To Beat Consumer Arbitration 


Lunch (on your own) 
Common Ethical Issues in Consumer 


Maximum CLER: 6.00 Hours #20902 
6.00 General 1.00 Ethics 


Maximum Certification: 4.50 Hours 
4.50 Business Litigation 4.50 Civil Trial 


Future Meeting Dates 


2003 General Meeting of Committees and Sections 
September 3-6, 2003 
Tampa Airport Marriott 


2004 Midyear Meeting of The Florida Bar 
January 14-17, 2004 
Hyatt Regency Miami 


2004 Annual Meeting of The Florida Bar 
June 23-26, 2004 
Boca Raton Resort & Club 


Recognizing Trauma In Your 
Clients & In Yourself 


presented by the Quality of Life and Career Committee 
Friday, 10:30 a.m. - 12:30 p.m. 


10:30 a.m. - 10:45 a.m. Welcome & Introductory Remarks 
Patrick Knight Wiggins, Tallahassee 


10:45 a.m.- 12:30 p.m. The Basics of Trauma 
Merlin Langley, Ph,D., Professor, Department of Social Work, 
Florida A&M University 


Maximum CLER: 2.00 Hours #2085 2 
2.0 General 2.0 Mental Illness Awareness 


First Amendment and the 
U.S. Supreme Court 


presented by the Media and Communications Law Committee 
Friday, 2:00 p.m. - 4:00 p.m. 
Moderator: Thomas R. Julin, Hunton & Williams, Miami 


Panelists: United States District Judge Adalberto Jordan, Southern 
District of Florida; United States District Judge James S. Moody, Jr., 
Middle District of Florida; Chief Judge Alan Schwartz, Third District 
Court of Appeal; Professor Lili Levi, University of Miami School of 
Law; Richard J. Ovelmen, Jorden Burt LLP; Daniel P.S. Paul, Jorden 
Burt LLP 


This panel uses its free speech rights to the fullest in a rollicking review 
of the U.S. Supreme Court’s First Amendment decisions of the prior 
year. We dissect, debate and discuss the majority, concurrence and 
dissenting opinions. We respect only our own. This year’s feast: 
Virginia’s cross-burning statute, a ban on internet pornography in public 
libraries, a nationwide injunction against abortion protesters, a copyright 
extension bonanza for movie moguls, limits on “intimate” jailhouse visits, 
fraud claims against telemarketers, false advertising claims against 
Nike’s defense of labor practices, and a prohibition against big business 
paying for federal election campaigns. Picketers, protesters, and other 
audience participation is welcome, as usual. 


Maximum CLER: 2.00 Hours #20882 
2.00 General 


Invest a few 
minutes in the 
Lawyers’ Marketplace 


: 
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eSeminars: 
INLAW 


Saturday 


Advanced Cross-Examination: How to Dominate a Courtroom 


presented by The Florida Bar and LexisNexis 
Saturday, 8:30 a.m. - 4:00 p.m. 
Speakers: Larry Pozner and Roger J. Dodd 


8:30 a.m.- 8:35 a.m. | Welcome and Introduction About the Speakers 
8:35 a.m. — 9:10 a.m. The Power of Leading Questions 


Larry Pozner is co-author of the best selling 
book published by LexisNexis Publishing Com- 
pany entitled: Cross-Examination: Science and 
Techniques. It has been a best seller every year 
since its publication in 1993. He was NBC News’ 
Legal Analyst for Oklahoma City bombing trial 
and Jon Benet Ramsey. He has been a guest 
11:15 a.m.- 12:00 noon Using Primacy and Recency to Create on such shows as NBC Nightly News, Today 
Interest Show, Meet the Press, Jim Lehrer News Hour, 
12:00 noon -1:00 p.m. _ Lunch (on your own) CNN, Court TV, Rivera Live, and NPR. Mr. Pozner has just con- 
cluded seven class action settlements with Baby Bell US West. 


9:10 a.m. — 9:45 a.m. Controlling Witnesses One Fact At A 
Time 


9:45 a.m.-10:15a.m. Goal Oriented Questioning Sequences 
10:15 a.m.-10:30a.m. Break 
10:30 a.m.-11:15a.m. Chapter Method of Cross-Examination 


1:00 p.m. - 1:35 p.m. Page Preparation for Cross- 
Examination 


1:35 p.m. - 2:10 p.m. 


2:10 p.m. - 2:35 p.m Loops, Double Loops, Spontaneous 
Loops 


2:35 p.m. — 2:50 p.m. Break 
2:50 p.m. — 3:25 p.m. Trilogies 


Cross-Examination Sequences 


Roger J. Dodd is a trial lawyer, author, and 
teacher. His practice emphasizes plaintiff's per- 
sonal injury, wrongful death and medical mal- 
practice representation. He is co-author of the 
best selling book published by LexisNexis Pub- 
lishing Company entitled: Cross-Examination: 
Science and Techniques. He is Board Certified 


3:25 p.m. — 4:00 p.m. Controlling the Runaway Witness 


Maximum CLER: 7.00 Hours #20972 
7.00 General Civil and Criminal Trial Practice, and he is listed 

in Best Lawyers in America and Martindale Hubbell’s Bar Register 
Maximum Certification: 3.50 Hours of Preeminent Lawyers. He has published articles in Trial Maga- 
3.50 Appellate Practice 3.50 Criminal Appellate zine. Mr. Dodd is presently a Fellow of the American Academy of 
3.50 Business Litigation 3.50 Criminal Trial Matrimonial Lawyers, and he has appeared as a guest commenta- 
3.50 Civil Trial tor on Court TV from 1996 to date. 


A Great Supporter of “The “Florida Bar 


Thank you for sponsoring 
¢ Cyber Connection 


lex S N eX S ™ |e Saturday Seminar - Advanced Cross Examination: 


How to Dominate a Courtroom 


¢ Lanyards for name tags 
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Admiralty Law Committee 2:00 p.m.— 5:30 p.m. 
Ancillary Business Special Committee 2:00 p.m.— 4:00 p.m. 
Annual Meeting Committee 4:30 p.m.— 5:30 p.m. 
Cyber Connection sponsored by LexisNexis 2:00 p.m.— 5:00 p.m. 
Exhibitors’ Orientation 10:00 a.m.—11:00 a.m. 
Exhibitor/Sponsor Reception 6:00 p.m.— 7:00 p.m. 
Family Law Section 
Adoption Glitch Bill Ad Hoc Committee 9:00 a.m.—10:30 a.m. 
Adoption & Juvenile Law/Special Needs of Children Committees 10:30 a.m.—12:00 noon 
ADR-Mediation, Arbitration and Collaborative Lawyering Committee 9:00 a.m.—10:30 a.m. 
Bar/Bench Committee 9:00 a.m.—10:30 a.m. 
CLE Committee 9:00 a.m.-10:30 a.m. 
10:30 a.m.—12:00 noon 
Ethics & Attorney Fees Committees 2:00 p.m.— 3:30 p.m. 
General Masters Committee 10:30 a.m.—12:00 noon 
Legislation Committee 2:00 p.m.— 5:00 p.m. 
Litigation Support Committee 9:00 a.m.—10:30 a.m. 
Membership Awards Luncheon 12:00 p.m.— 2:00 p.m. 
Membership Reception 6:00 p.m.— 8:30 p.m. 
Nomenclature Committee 10:30 a.m.—12:00 noon 
10:30 a.m.—12:00 noon 
9:00 a.m.—10:30 a.m. 
Support Issues Committee 10:30 a.m.—12:00 noon 
Technology & Economics of Family Practice Committee 2:00 p.m.— 3:30 p.m. 
Welcome Breakfast 8:00 a.m.— 9:30 a.m. 
Florida Lawyers Mutual Insurance Co. 
¢ Annual Meeting of Members 10:00 a.m.—11:00 a.m. 
¢ Board of Directors 9:00 a.m.— 3:00 p.m. 
Florida State University Alumni Association Board of Directors 2:00 p.m.— 4:00 p.m. 
Florida Supreme Court-Florida Courts Technology Commission 1:00 p.m.— 5:00 p.m. 
International Arbitration Update presented by the International Law Section 8:30 a.m.— 4:45 p.m. 
Judicial Nominating Commission Uniform Rules Convention 2:00 p.m.— 5:00 p.m. 
Lawyers’ Marketplace 2:00 p.m.— 5:00 p.m. 
Message Center 2:00 p.m.— 5:00 p.m. 
New Rules Governing Insurance Staff Attorney Law Offices-Ethical and Practical Issues 
Related to Implementation and Compliance seminar presented by the Insurance Practices 
CLE Steering Committee 1:00 p.m.— 5:00 p.m. 


day, June 25 : 

: 

June 
15 


Wednesday, June 25 


Reception and Dinner for Past, Present and Incoming Members of the 
Board of Governors and Past Presidents of The Florida Bar sponsored by 
Silent Auction presented by Florida Hotel & Motel Association, INC. 0.0... cccceseesseseseseseeesestsesesesenesesteneeees 2:00 p.m.— 5:00 p.m. 
The Florida Bar Information Desk 7:30 a.m.— 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 5:00 p.m. 
Young Lawyers Division Moot Court Competition 
* Preliminary Rounds 2:00 p.m.— 6:00 p.m. 
* Reception 6:00 p.m.— 7:30 p.m. 


Thursday, June 26 


ABA Model Rules 2002, Special Committee to Review 10:00 a.m.—12:00 noon 
Academy of Florida Elder Law Attorneys Annual Meeting & Luncheon 12:00 p.m.-— 1:30 p.m. 
Administrative Law Section/Environmental and Land Use Law Section Reception 6:30 p.m.— 7:30 p.m. 
All Member Reception sponsored by Florida Lawyers Mutual Insurance Co. ..........cccceseseseseesesseseeteseeneseeneees 5:30 p.m.— 6:30 p.m. 
Appellate Practice Section 
* Committees 8:00 a.m.— 9:00 a.m. 
* Dessert Reception 9:00 p.m.-11:00 p.m. 
Executive Council 9:00 a.m.—11:00 a.m. 
Business Law Section 
Antitrust, Franchise & Trade Regulation Committee 9:00 a.m.—12:00 noon 
Bankruptcy/UCC Committee 9:00 a.m.—12:00 noon 
Business Litigation Committee 9:00 a.m.-12:00 noon 
CLE Communications and Legislative Committees 3:15 p.m.— 3:45 p.m. 
Computer Law Committee 10:00 a.m.-12:00 noon 
Corporations, Securities and Financial Services Committee 1:30 p.m.— 3:30 p.m. 
Executive Council 3:45 p.m.— 6:00 p.m. 
Intellectual Property & Computer Law Joint Committee 1:30 p.m.— 3:30 p.m. 
Luncheon 12:00 p.m.- 1:30 p.m. 
Reception 6:00 p.m.— 7:30 p.m. 
Business Valuation seminar presented and sponsored by 
RCH Trugman Valuation Association 2:00 p.m.— 4:30 p.m. 
Citizens Forum 10:00 a.m.-12:00 noon 
9:00 a.m.-12:00 noon 
Committee Leadership Conference 11:30 a.m.—12:15 p.m. 
Cyber Connection sponsored by LexisNexis 8:00 a.m.— 6:30 p.m. 
Developments in Multijurisdictional Practice seminar presented by the 
Out-of-State Practitioners Division 1:00 p.m.— 4:45 p.m. 
Discussion with the Court presented by the Appellate Practice Section 3:30 p.m.— 4:30 p.m. 
Education Law Seminar presented by the Education Law Committee 8:00 a.m.— 4:30 p.m. 
Emory Law School Reception 6:30 p.m.- 7:30 p.m. 
Environmental and Land Use Law Section 
¢ CLE Committee 2:00 p.m.— 3:30 p.m. 
3:30 p.m.— 6:00 p.m. 
Environmental and Land Use Law Section/Administrative Law Section Reception 6:30 p.m.— 7:30 p.m. 
Family Law Section 
* Chair's Reception 5:00 p.m.— 6:30 p.m. 
¢ Executive Council 9:00 a.m.— 5:00 p.m. 
10:30 a.m.-12:30 p.m. 
2:30 p.m.— 5:30 p.m. 
Florida Association for Women Lawyers Annual Meeting 4:00 p.m.— 7:00 p.m. 
Florida Coastal School of Law Alumni and Friends Reception 7:00 p.m.— 8:00 p.m. 


DIN AW chooule 


Schedule 
IN 


Florida Council of Bar Association Presidents/Outstanding Past Voluntary Bar 

Presidents Reception 6:30 p.m.— 7:30 p.m. 
Florida Council of Bar Executives 12:00 p.m.— 2:00 p.m. 
Florida Law Update presented by the General Practice, Solo and Small Firm Section 8:10 a.m— 3:50 p.m. 
Florida Lawyers’ Legal Insurance Corporation 2:00 p.m.— 5:00 p.m. 
Florida Lawyers’ Legal Insurance Corporation Reception 6:30 p.m.— 7:30 p.m. 
Florida State University College of Law Alumni Reception 6:30 p.m.— 7:30 p.m. 
Health Law Section 
¢ Executive Council 4:30 p.m.— 6:30 p.m. 
¢ Reception 6:30 p.m.— 7:30 p.m. 
Judicial Administration, Selection and Tenure Committee 2:00 p.m.— 4:00 p.m. 
Judicial Luncheon featuring Chief Justice Harry Lee Anstead and Carl Hiaasen 12:30 p.m.— 2:00 p.m. 
Judicial Nominating Procedures Committee 8:00 a.m.—10:00 a.m. 
Juvenile Court Rules Committee 9:00 a.m.— 5:00 p.m. 
Labor and Employment Law Section 
¢ Executive Council 3:00 p.m.— 6:00 p.m. 
¢ Reception 6:00 p.m.— 8:00 p.m. 
Lawyers’ Marketplace 8:00 a.m.— 6:30 p.m. 
Litigation in the New Information Age seminar presented and sponsored by Thomson West 8:30 a.m.-11:30 a.m. 
Long Range Planning Committee 2:00 p.m.— 5:00 p.m. 
Masters Seminar on Professional Ethics 2003 presented by the 

Professional Ethics Committee 2:30 p.m.— 4:30 p.m. 

4:00 p.m.— 6:00 p.m. 

Message Center 8:00 a.m.— 5:30 p.m. 
Multijurisdictional Practice of Law 2002 10:00 a.m.-12:00 noon 
Past Presidents’ Advisory Council Breakfast 8:00 a.m.— 9:30 a.m. 
Refreshment Center sponsored by Thomson West 8:00 a.m.— 3:00 p.m. 
Rules of Judicial Administration Committee 2:00 p.m.— 6:00 p.m. 
Silent Auction presented by Florida Hotel & Motel Association, INC. ...........ccsccesssecessessesessesnestesesnsseeneeneaeeneenees 8:00 a.m.— 6:30 p.m. 
Special Commission on Legal Needs of Children 10:30 a.m.—12:30 p.m. 
Stetson University College of Law Reception 6:00 p.m.— 7:30 p.m. 
St. Thomas University School of Law Reception 6:30 p.m.— 8:00 p.m. 
The Florida Bar Foundation 
¢ 27th Annual Reception and Dinner 7:00 p.m.—10:00 p.m. 
¢ Board of Directors 10:00 a.m.—12:30 p.m. 
¢ Committee Meeting 2:00 p.m.— 5:00 p.m. 
The Florida Bar Information Desk 7:30 a.m.— 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 5:30 p.m. 
The Good, The Bad and The Ugly: Lawyers and Popular Film-Part 2 presented by 

the Standing Committee on Professionalism 8:30 a.m.—11:30 a.m. 
The Lawyer As a Storyteller seminar presented by The Florida Bar Journal and News 

Editorial Board 2:30 p.m.— 5:30 p.m. 
University of Florida Levin College of Law Reception 6:30 p.m.— 8:00 p.m. 
University of Miami School of Law Alumni Reception 5:30 p.m.— 7:00 p.m. 
Voluntary Bar Liaison Committee/Florida Council of Bar Association Presidents Joint Meeting 2:00 p.m.— 4:00 p.m. 
Young Lawyers Division 
¢ Board of Governors 2:00 p.m.— 6:00 p.m. 
¢ Executive Committee 1:00 p.m.— 2:00 p.m. 

Moot Court Competition—-Semi-Final Rounds 8:30 a.m.—11:30 a.m. 

New Board Member & Mentor Luncheon 11:30 a.m.—1:00 p.m. 

Orientation 10:00 a.m.—11:30 a.m. 

Past Presidents’ Reception and Dinner 7:00 p.m.—11:00 p.m. 


Thursday, June 26 
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Friday, June 27 


Administrative Law Section-Executive Council/Annual Meeting 10:30 a.m.—12:30 p.m. 
American College of Trial Lawyers 
City, County and Local Government Law Section—Executive Council ............ccsesesesseseseetesesestesesestseseseeneneeeanens 10:30 a.m.—12:30 p.m. 
Consumer Law Litigation Issues seminar presented by the 

Criminal Law Section-Selig |. Goldin Awards LUNCH@ON ...........ccccssesesecssesssseseseeesseseensseseseesssesenssssieneasetseeneeeees 12:00 p.m.— 2:00 p.m. 
Delivering Cost Effective Legal Services seminar presented by the Prepaid Legal 

Services Committee and sponsored by the Florida Lawyers’ Legal Insurance Corporation ..........cccseeeeees 9:00 a.m.—12:00 noon 
Elder Law Section 
9:00 a.m.—12:00 noon 
Equal Opportunities Law Section, Virgil Hawkins Florida Chapter National Bar Association and 

the Florida Association for Women Lawyers LUNCHEON .............cccccscssssssescsessesesssseseseecsssesesssesssesesescseseseecess 12:30 p.m.— 2:00 p.m. 
9:00 a.m.— 1:00 p.m. 
First Amendment and the U.S. Supreme Court seminar presented by the 

2:00 p.m.— 4:00 p.m. 
Florida Association for Women Lawyers, Equal Opportunities Law Section and the 

Virgil Hawkins Florida Chapter National Bar Association LUNCHEON ............c.cssesessesesesesesseseesesteseeeseeesseeneeees 12:30 p.m.— 2:00 p.m. 
General Practice, Solo and Small Firm Section 
Government Lawyers Section-—Executive Council ................cccessssecsessssesssseessseesessesessssesesseesssesscscstsecsesssscseesceesaes 2:30 p.m.— 5:30 p.m. 
International Law Section 
International Law Section/Out-of-State Practitioners Division Joint ReCeption ............ccsccscesessessesseeseeseesesesseees 6:00 p.m.— 8:00 p.m. 
Labor and Employment Law Certification Committee ..............ccccscscessessessessessestesessssssssesesessessesesseesessesasseesecseeass 1:00 p.m.— 3:00 p.m. 
8:00 a.m.— 5:00 p.m. 


Legal Services Solutions seminar presented and sponsored by ChoicePoint, INC. ........cccccssesseeseeseeseeseseeseens 10:00 a.m.-11:30 a.m. 
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8:00 a.m.—10:00 a.m. 
4:30 p.m.— 6:00 p.m. 
8:00 a.m.—10:00 a.m. 
Message Center 8:00 a.m.— 5:00 p.m. 
Military Affairs Committee 2:00 p.m.— 4:00 p.m. 
Out-of-State Practitioners Division—Executive Council 4:30 p.m.— 6:00 p.m. 
Out-of-State Practitioners Division/International Law Section Joint Reception 6:00 p.m.— 8:00 p.m. 
Practice Management & Development Section—Executive Council 8:00 a.m.—10:00 a.m. 
Prepaid Legal Services Committee 2:00 p.m.— 4:00 p.m. 
Privacy Laws and the Effective Use of Public Records Databases in Your Practice 
seminar presented and sponsored by ChoicePoint, INC. ..........cccsscsessssecessesessssesessesesecsesesessescsssacsecessecesseeececees 8:00 a.m.— 9:30 a.m. 
Professional Ethics Committee 2:00 p.m.— 5:00 p.m. 
Professionalism, Standing Committee on 2:00 p.m.— 4:00 p.m. 
Public Interest Law Section 
¢ Executive Council 9:00 a.m.—11:00 a.m. 
¢ Luncheon 11:30 a.m.— 1:00 p.m. 
Quality of Life/Career Committee 2:00 p.m.— 4:00 p.m. 
Recognizing Trauma In Your Clients and In Yourself seminar presented by the 
Quality of Life & Career Committee 10:30 a.m.-12:30 p.m. 
Refreshment Center sponsored by Thomson West 8:00 a.m.— 3:00 p.m. 
Relations with CPA’s Committee 9:00 a.m.-11:00 a.m. 
Richard Jeni “The Comedy Hour” Friday Night Dinner/Show sponsored by 
the Young Lawyers Division 8:00 p.m.—12:00 a.m. 
Silent Auction presented by Florida Hotel & Motel Association, INC. ........c.scsseesesecsessesesesseeseesesnesneenenneeneens 8:00 a.m.— 5:00 p.m. 
Small Claims Rules Committee 10:30 a.m.—12:30 p.m. 
Statewide Advertising Grievance Committee 2:00 p.m.— 4:00 p.m. 
Student Education and Admissions to the Bar Committee 10:30 a.m.—12:30 p.m. 
The Florida Bar Information Desk 7:30 a.m.— 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.- 5:00 p.m. 
Traffic Court Rules Committee 10:30 a.m.—12:30 p.m. 
Trial Lawyers Section 
¢ Chester Bedell Memorial Luncheon 12:00 p.m.— 2:00 p.m. 
¢ Executive Council 2:30 p.m.— 5:30 p.m. 
UPL, Standing Committee on 9:00 a.m.— 1:00 p.m. 
Virgil Hawkins Florida Chapter National Bar Association, Florida Association for Women Lawyers, and 
the Equal Opportunities Law Section Luncheon 12:30 p.m.— 2:00 p.m. 
Young Lawyers Division Moot Court Competition—Final Round 8:00 a.m.—10:00 a.m. 
50-Year Members & Awards Luncheon presented by the Young Lawyers Division 12:30 p.m.— 2:00 p.m. 
“Whose Business Is It Anyway?” The Law of Confidentiality and Information Sharing of a Child’s Records 
seminar presented by the Legal Needs of Children Committee of the Public Interest Law Section 2:00 p.m.— 5:00 p.m. 


Saturday, June 28 


Advanced Cross-Examination: How to Dominate a Courtroom seminar sponsored by 

The Florida Bar and LexisNexis 8:30 a.m.— 4:00 p.m. 
Council of Sections 9:00 a.m.—11:30 a.m. 
The Florida Bar Registration Desk/Information Desk 8:00 a.m.—10:00 a.m. 
Virgil Hawkins Florida Chapter of National Bar Association Third Meeting 9:00 a.m.— 5:00 p.m. 


INLAW 


DIGNITY 
IN 


Last date for mailing registrations to Tallahassee 
is 6/9/03 


All tickets must be picked up on-site at The Florida 
Bar registration desk in Grand Ballroom VII 


$225 Early Bird Registration Fee 
(postmarked by 6/4/03) 


$300 Regular & On-Site Registration Fee 
(postmarked 6/5 or after) 


Registrations received by “FAX” must be paid by 
credit card (Fax Number: 850/561-5612). 
Registration form can also be found at 
www.FLABAR.org for downloading and printing. 


Telephone registrations cannot be processed. 


Full annual meeting registration fee will entitle you to: 

* Receive convention tote bag 

¢ Attend seminars Wednesday - Saturday. Only one 
seminar per timeframe can be selected. Registration 
fee is not transferable to any other seminar location. 
Other registration fees are not applicable to annual 
meeting seminars. 
Accrue certification/CLE credit for seminars 
attended 
Bid on hotel packages at silent auction 


Be eligible for special prize drawings 

Receive two free drink tickets for All Member 
Reception 

Enjoy Continental Breakfast - Thursday & Friday 
Hear Discussion with the Florida Supreme Court 
Receive Annual Meeting T-shirt (one per registrant) 
Lapel Pin 


Payment of a registration fee is not required to: 

¢ Attend section/committee meetings, the General 
Assembly or the Lawyers’ Marketplace 

¢ Purchase tickets (two per event) 


Cancellation/Refund Information 


Annual meeting registration fee: 

¢ Total refund if written request is postmarked or faxed 
on or before 6/4/03 

¢ Refund of registration fee less $50 if postmarked or 
faxed 6/5/03 — 6/20/03 

¢ No refund for requests postmarked or faxed on or 
after 6/20/03 


Ticket requests: 
¢ No on-site cancellations 
¢ No refunds postmarked or faxed after 6/5/03 


No telephone cancellations can be accepted 


SEARCY 
DENNEY 
SCAROLA 
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‘The ‘Florida Bar Annual [Meeting Registration Form 


The Florida Bar Annual Meeting + June 25-28, 2003 * Orlando World Center Marriott 


Or Filling 
DO NOT MAIL after June 9, 2003 


Instructions: Please read registration information on page 20 before detaching and completing this form. 
(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 


© Licketed dvents 


Full registration fee required to attend seminar(s). Please 
select one seminar per timeframe. (See next page for 
registration fee information) 


Wednesday, June 25 
4 600 International Arbitration Update (8:25-4:45) 


“) 601 New Rules Governing Insurance Staff Attorney Law 


Offices—Ethical and Practical Issues Related to 
Implementation and Compliance (1:00-5:00) 
Thursday, June 26 
4 700 Education Law Seminar (8:00-4:30) 


701 Florida Law Update (8:10-3:50) 


702 Litigation in the New Information Age (8:30-11:30) 
4 703 Masters Seminar on Professionalism (8:30-11:30) 
Q 


704 Developments in Multijurisdictional Practice 
(1:00-4:45) 


705 Business Valuation (2:00-4:30) 


4) 706 Masters Seminar on Professional Ethics 2003 
(2:30-4:30) 


) 707 The Lawyer As a Storyteller (2:30-5:30) 


Friday, June 27 


800 Privacy Laws and the Effective Use of Public Record 
Databases in Your Practice (8:00-9:30) 


801 Delivering Cost Effective Legal Services (9:00-12:00) 
802 Consumer Law Litigation Issues (9:00-4:20) 
803 Legal Services Solutions (10:00-11:30) 


804 Recognizing Trauma In Your Clients & In Yourself 
(10:30-12:30) 


805 First Amendment and the U.S. Supreme Court 
(2:00-4:00) 


806 The Law of Confidentiality and Information Sharing 
of a Child’s Records (2:00-5:00) 


Saturday, June 28 


4 900 Advanced Cross-Examination: How to Dominate a 
Courtroom (8:30-4:00) 


bag 
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Events Code Price 


Luncheons 


Business Law Section — Thursday | 300 $37.00 


includes gratuity 
and 1.89 tax 


Judicial Luncheon — Thursday 301 $37.00 


includes gratuity 
and 1.89 tax 


Public Interest Law 


Section — Friday $37.00 


includes gratuity 
and 1.89 tax 


International Law Section — Friday $37.00 


includes gratuity 
and 1.89 tax 


Criminal Law Section — 


Selig |. Goldin — Friday $37.00 


includes gratuity 
and 1.89 tax 


Elder Law Section — Friday $37.00 


includes gratuity 
and 1.89 tax 


Eq. Opp. Law Sec., FAWL & 


VHFCNBA - Friday $37.00 


includes gratuity 
and 1.89 tax 


Trial Lawyers Chester 
Bedell Memorial — Friday $37.00 


includes gratuity 
and 1.89 tax 


50-Year Member/YLD — Friday $37.00 


includes gratuity 
and 1.89 tax 


Social Event 
Richard Jeni “The Comedy Hour” — 


Annual Dinner & Show — Friday $67.00 


includes gratuity 
and 3.64 tax 


Ticket(s) Total $ 


(Transfer ticket(s) total to next page) 


Special Needs 


Dietary Restrictions (if any): 


See next page for registration fee information 


Mailing or Faxing, 
PLEASE send front and back pages 


Page 2 of Registration Form 


‘Registration Fee Covers 

/© CLE Seminars (one per timeframe) 

© Discussion with the Florida Supreme Court 
Convention Tote Bag 
Convention T-shirt (one per registrant) 


Early Bird Registration Fee 
(postmarked by 6/4/03) (100) $225 


All Member Reception (two drink tickets) 
Silent Auction 


Regular & On-Site Registration Fee 
(postmarked 6/5 or after) (101) $300 


© Exhibitor Prize Drawings 
Continental Breakfast-Thursday & Friday 


4 Check if you are a judge. 


Judges are exempt from registration fee. Seminar tickets are not 
transferable. 


© Lapel Pin 


Registration Onformation 


Registration Total 


Ticket(s) Total $ 


Total Amount Due S 


Method of “Payment 


Return completed form and payment to: 
Annual Meeting 
The Florida Bar 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 


“Faxed” registrations must be paid by credit card. 
Fax Number: 850/561-5612 (Fax both pages) 


Please check one: 


Check enclosed (check # 
The Florida Bar) 


) made payable to 


) Credit Card (The Florida Bar Accepts Only Mastercard 
or Visa) 


MASTERCARD VISA 


Card No. 


Expiration Date 


MO YR 


Signature (credit card registrations only) 


Florida Bar # (Required) 


First Name 


Last Name 


Name on name badge 


Mailing Address 


Suite/Apt. 


City State 


Zip Code 


(Area Code) Telephone Number ( 


(Area Code) Fax Number ( ) 


Spouse/Guest Name 


Last Name 


Name on name badge 


City State 


If you have special needs addressed by 
co the Americans with Disabilities Act, please 


call Ricky Libbert at (850) 561-5613. 


In case of emergency 


Name 


Day Telephone 


Evening Telephone 
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lawyers to the rules committees. 


In spite of expanding some trial 
courts’ “inherent authority” to sanc- 
tion lawyers, and not defining “bad 
faith conduct,” Moakley narrows the 
scope of these sanctions.*® 

The Supreme Court also acknowl- 
edged that inherent authority sanc- 
tions must not deter us from our duty 
to zealously advocate our clients’ 
causes, within the rules. This could 
be extremely important to future 
judicial interpretation of new FS. 
§57.105. 

The Supreme Court also decided 
Moakley’s companion case, Diaz, on 
the issue of “bad faith.” Diaz starts 
to flesh out new rules of lawyer con- 
duct, particularly for family lawyers. 

Diaz reversed inherent power sanc- 
tions of $40,000 against a lawyer 
who did not compel his divorce cli- 
ent to settle a “long-shot” position. 
The client (before the lawyer was 
hired) had refused to accept an early 
offer, which would have given the cli- 


ent more than he received at trial. 
The trial court, angry at the fees in- 
curred in the divorce, ruled that 
there is no way that anyone with 
knowledge of family law could not 
have figured out that [the sanctioned 
lawyer’s client] could not do better 
[than] accepting the [first, proffered, 
pre-discovery offer of] settlement... 
. I do not know who was responsible 
for this. I do not know whether it was 
the client who did not want to accept 
the advice that he was given. I do not 
know whether it was a combination 
of the two factors. 


The Third DCA affirmed these 
sanctions, 727 So. 2d 954 (Fla. 3d 
DCA 1998). The Third DCA acknowl- 
edged that “offers of judgement” are 
not used in family cases, but ruled 
that there was substantial, compe- 
tent evidence to support the trial 
court’s ruling. 

Reversing the Third DCA, the 
Supreme Court held that a lawyer 
should not be sanctioned for tak- 
ing a “long shot” position for his 
client, even though it did not work 


AN INJURED CLAIMANT HAS FOUR BASI 


out in court: 


Pursuit of “long shot” claims cannot 
form the basis for assessing attorneys’ 
fees against an attorney under the in- 
herent authority doctrine. Further- 
more, an attorney’s failure to force his 
or her client to settle a colorable claim 
does not amount to “bad faith,” justify- 
ing the imposition of attorneys’ fees 
against the attorney. 


The Supreme Court’s footnote 
should be required reading for all 
family lawyers: 


1 As to the appropriate bounds of an 
attorney’s advocacy in a family law case, 
we cite with approval from the publica- 
tion by the American Academy of Mat- 
rimonial Lawyers, Bounds of Advocacy: 
Goals For Family Lawyers (2000), spe- 
cifically §1.3: “An attorney should 
refuse to assist in vindictive conduct 
and should strive to lower the emo- 
tional level of a family dispute by 
treating all other participants with re- 
spect”; and §1.5: “An attorney should 
attempt to resolve matrimonial dis- 
putes by agreement and should con- 
sider alternative means of achieving 
resolution.” p. 7-8. These goals also 
recognize that there is “substantial 
evidence of the destructive effect of 
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meet your clients’ needs, including: Structured Settlement Annuities, 4686 & Special 
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C FINANCIAL NEEDS: 

You Can't Predict. You Can Prepare. 


divorce conflict on the children.” Id. 
at 9 n.13. 


What Does This Mean 
to §57.105 Sanctions? 

Both Moakley and Diaz mention 
and quote new §57.105, adopting its 
“good faith” standard for reliance on 
a client’s representations, for “facts” 
which are later shown to be untrue. 

Nonetheless, the Supreme Court 
did not rule or comment on the con- 
stitutionality of new §57.105, under 
§15 of Article V of the Florida Con- 
stitution. (It was not before the 
court in either case, although the 
author argued in his reply brief in 
Moakley that the legislature also 
has no power to regulate lawyer 
discipline.) In fact, the Florida Su- 
preme Court has never ruled on the 
constitutionality of the lawyer 
sanction provisions of the former 
§57.105. Accordingly, the constitu- 
tional question—can the legisla- 
ture prescribe lawyer sanctions?— 
is still open.® 


Probable Procedural 
Restraints on New §57.105 

Writing before Moakley was pub- 
lished, the authors of the April 2002 
article asked whether the courts 
would have to follow due process be- 
fore they impose §57.105 sanctions."° 
Moakley strongly suggests that trial 
courts will be required to follow these 
due process rules (specific findings of 
fact, a separate hearing, time to pre- 
pare and the right to call witnesses), 
before imposing §57.105 sanctions 
against lawyers or clients. 

Moakley may have affected the 
result in the case of Forum v. Boca 
Burger, 788 So. 2d 1055 (Fla. 4th 
DCA 2001), in which the Fourth 
DCA awarded §57.105 sanctions 
against lawyers." 

There should be no objection to 
the courts establishing additional 
procedures for imposing sanctions, 
under §2, Article V of the Florida 
Constitution. Our legislature real- 
ized that parts of the tort reform act 
may encroach on the Supreme 
Court’s constitutional power to pre- 
scribe practice and procedures. Sec- 
tion 34 of the act provides: 


[S]hould any court . . . enter a final 
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judgment concluding or declaring that 
any provision of this act improperly en- 
croaches upon the authority of the 
Florida Supreme Court to determine the 
rules of practice and procedure in 
Florida courts .... any such provision 
[is intended to] be construed as a request 
for rule change pursuant to §2, Art. 5 of 
the State Constitution and not as a man- 
datory legislative directive. 


How do you defend against sanc- 
tions without breaching lawyer-cli- 
ent confidentiality? In Moakley and 
Diaz, the Supreme Court did not 
address the ethical dilemma facing 
lawyers who can only defend against 
sanctions, by disclosing client confi- 
dences. 

Rule 4-1.6(c)(4) of the Rules of Pro- 
fessional Conduct may allow us to dis- 
close our reliance on our client’s repre- 
sentations, in a sanctions proceeding: 
A lawyer may reveal . . . information 
[relating to representation of a client] 
to the extent the lawyer reasonably be- 
lieves necessary . . . (4) to respond to 
allegations in any proceeding concern- 


ing the lawyer’s representation of the 
client .... 


Attorneys should fully disclose this 
exception in retainer agreements. 

The issue of lawyer-client confi- 
dentiality, and potential conflicts of 
interest, did not directly arise in ei- 
ther Moakley or Diaz. It was raised 
in another inherent power sanction 
case from the Third DCA— 
Smallwood v. Perez, 735 So. 2d 495 
(Fla. 3d DCA 1999) (en banc), adopt- 
ing Chief Judge Schwartz’ dissent- 
ing opinion in Smallwood v. Perez, 
735 So. 2d 490, 494-5 (Fla. 3d DCA 
1998). The Supreme Court did not 
accept this case for discretionary 
review, however. 

Further decisions will guide us on 
this point. Until then, verifying 
pleadings may be the only way to 
defend against sanctions and uphold 
our oath to “maintain the confidence 
and preserve inviolate the secrets” 
of our clients. 


Possible Substantive 
Restraints on New §57.105 
Normally, the legislature pre- 
scribes substantive rules, which the 
courts enforce. New §57.105 only al- 
lows a “good faith” defense where the 
lawyer relied on his client for crucial 
facts (which are later decided 


against the client). 

Our only apparent defense, to be- 
ing found “wrong” on the law, is tell- 
ing the court, in the beginning, that 
we are seeking a change or exten- 
sion of existing law. (This is unlikely 
to help us win in the trial court, be- 
cause the judge is required to follow 
existing law.) We will all probably do 
more research, before we file any 
pleading. 

The courts still have to interpret 
what the legislature meant in new 
§57.105, within the constitution. With 
the Supreme Court’s opinions in 
Moakley and Diaz, the legislative lan- 
guage in §34 of the act, and the consti- 
tutional concerns set forth below, courts 
may be wary of enforcing new §57.105 
in ways that impinge on Florida’s sepa- 
ration of powers or on our professional 
obligations as lawyers. 


New §57.105 Sanctions 
Are Unconstitutional 
Under Article V 

New §57.105’s “sanctions” are the 
same as the sanctions under subsec- 
tions 2.8(a) and 2.8(b), Florida Stan- 
dards for Imposing Lawyer Sanc- 
tions—Restitution of legal fees and 
assessment of costs. 

Fla. Const. Art. V, §15 states the 
Supreme Court shall have exclusive 
Jurisdiction to regulate the admission 
of persons to the practice of law, and 
the discipline of persons admitted.” 

“In 1950, a young lawyer, defend- 
ing a black man in Florida, had the 
audacity to refer to his client as ‘mis- 
ter, an act that so outraged the jus- 
tice of the peace, the lawyer was cited 
for contempt and jailed.” 

In 1956, Florida voters approved 
Article V to Florida’s Constitution. 
Article V guaranteed independent 
courts, and an independent Bar. For 
an independent Bar, Article V, §15 
gave the Florida Supreme Court and 
its delegates the sole power to dis- 
cipline Florida lawyers. 

Article V of the Florida Constitu- 
tion ended—for then—Florida’s 
struggle for an independent judi- 
ciary, and an independent, inte- 
grated Bar. By vesting exclusive dis- 
ciplinary jurisdiction in our 
Supreme Court, Article V divested 
our legislature (and the lower courts) 
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from the power to discipline lawyers. 

In State ex rel. Arnold v. Revels, 109 
So.2d 1, 3 (Fla. 1959) a unanimous 
Florida Supreme Court stated this 
“absolutist” view: 


Article V of the Florida Constitution 
[ousted] the circuit courts .. . of what- 
ever inherent disciplinary power over 
attorneys they had previously held, as 
well as the statutory power derived 
from Ch. 454, Fla. Stat. 1955 ....This 
necessarily follows from the clear and 
unambiguous language of §23 of re- 
vised Article V, vesting in the Supreme 
Court of Florida “exclusive jurisdiction 
over the admission to the practice of 
law and the discipline of persons ad- 
mitted.” ... The legislature was like- 
wise divested of any legislative control 
in this field by §23 of Article V. 


With the exception of contempt 
(and the “rarely applicable . . . ineq- 
uitable conduct doctrine” of 
Bitterman, enlarged to include “bad 
faith conduct” by Moakley), the Su- 
preme Court consistently insisted on 
its exclusive jurisdiction to disci- 
pline lawyers, which can only be ex- 
ercised through its delegates. 
[Disciplinary Rule 3-3.1] The exclu- 
sive jurisdiction of the Supreme 
Court of Florida over the discipline 
[of lawyers] .... shall be adminis- 
tered in the following manner, sub- 
ject to the supervision and review of 
the court. The following entities are 
hereby designated as agencies of the 
Supreme Court of Florida .... The 
board of governors [of The Florida 
Bar], grievance committees and ref- 
erees [and Circuit Courts under Dis- 
ciplinary Rule 3-3.5]. 


The Preamble to the Rules of Pro- 
fessional Conduct states: 
It is a lawyer’s duty, when necessary, 
to challenge the rectitude of official 
action .... An independent legal pro- 
fession is an important force in pre- 
serving government under law, for 
abuse of legal authority is more 
readily challenged by a profession 
whose members are not dependent 
on the executive and legislative 
branches of government for the right 
to practice. 


Accordingly, the Supreme Court 
should overturn the punitive aspects 
of §57.105 on constitutional 
grounds—if it does not adopt them 
as arule. If it adopts some or all of 
the act as a rule, it should give par- 
ticular consideration to the profound 
ethical problems which sanctions 
give lawyers, and to the problems 
unique to family law." 


Conclusion 

The district courts of appeal have 
proceeded carefully, but have inter- 
preted §57.105 as written. Lawyer 
sanctions will become more common. 
Though §57.105 is not a fee-shifting 
device, and something more than 
mere “losing” appears to be required 
for sanctions, it is unclear exactly 
where the courts will draw the line. 

A prudent concern about sanctions 
should make us careful, and will 
probably improve the practice of law, 
in most cases. Nonetheless, sanctions 
may change our basic ethical duties 
to our clients—to zealously represent 
them, and to keep their secrets. 

The new requirement of a “21-day 
letter” and the Supreme Court’s pro- 
cedural requirements in its recent 
opinions in Moakley and Diaz should 
provide an orderly framework to 
avoid and assess sanctions. 

Article V, §15 of the Florida Con- 
stitution should restrain the courts 
from imposing lawyer sanctions ar- 
bitrarily. It may even offer a way to 
overturn lawyer sanctions entirely, 
or a way for the Supreme Court to 
mold lawyer sanctions into a less- 
intrusive form. 

Until this happens, a small client 
with an unpopular cause may come 
to our office and ask us to help him 
or her obtain justice. We will then 
have to confront the tension between 
our professional obligations and 
these new lawyer sanctions. 

Fear of sanctions should make us 
careful, but should not make us cow- 
ardly. We should be better than that. 
We took an oath. O 
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Fourth DCA quoted Moakley, and required 
an evidentiary hearing.) 

2 See Hechtman v. Nations Title Ins. of 
New York, 28 Fla. Law Weekly S119 (Fla. 
Feb. 6, 2003). 

8 Mark D. Killian, Wagner Wins Tobias 
Simon Pro Bono Service Award, THE 
Fioripa Bar News, April 1, 2002, at 1. 

4 Some of these problems are discussed 
in the author’s December 1999 article in 
The Florida Bar Famil y Law Commenta- 
tor, First, Let’s Sanction All the Lawyers, 
on “inherent authority” and new §57.105. 
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Fuchs v. Robbins Dictum on Property 
Appraiser Standing to Challenge Taxing Statutes 
Inconsistent with Longstanding Precedent 
Set in Atlantic Coast Line 


hroughout Florida, indi- 

vidual property apprais- 

ers are challenging the 

constitutionality of tax- 
ing statutes enacted by the legisla- 
ture, including laws that have been 
on the books for decades.' They are 
bringing these challenges despite a 
line of cases beginning with State 
ex rel. Atlantic Coast Line Ry. Co. 
v. State Bd. of Equalizers, 84 Fla. 
592, 94 So. 681 (1922), which hold 
that they have no standing to do so. 
Instead, dictum in Fuchs v. 
Robbins, 818 So. 2d 460, 464 (Fla. 
2002), has emboldened some ap- 
praisers to attack property tax laws 
of which they disapprove.’ 

In Fuchs, the Florida Supreme 
Court held that a property ap- 
praiser lacked standing to initiate 
an action to challenge the constitu- 
tionality of a property tax statute. 
However, the court then suggested 
in dictum that an appraiser may 
have standing to defensively chal- 
lenge a statute in an action initi- 
ated by a taxpayer contesting a 
property assessment. Of course, 
such a defensive challenge gener- 
ally would arise only after the ap- 
praiser first disobeyed the statutory 
command when assessing property, 
in effect forcing the taxpayer to ini- 
tiate the litigation. By so acting, the 
Florida Supreme Court held long 
ago, the appraiser would be en- 
croaching upon the exclusive power 
of the judiciary to determine the 
constitutionality of state statutes. 

The dictum in Fuchs relies upon 
dictum in an earlier decision, but it 
does not square with the clear hold- 
ings of decisions in which the 
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by Vicki Weber 


Property appraisers 
lack standing to 
challenge the 
constitutionality 
of statutes, 
whether doing 
so Offensively 


or defensively. 


Florida Supreme Court settled this 
issue. For example: 

¢ The Fuchs dictum directly con- 
tradicts the rationale articulated in 
Turner v. Hillsborough Aviation Au- 
thority, 739 So. 2d 175 (Fla. 2d DCA 
1999), the opinion of the Second 
District Court of Appeal that was 
expressly adopted by the Fuchs 
court to address the issue of a prop- 
erty appraiser’s standing to chal- 
lenge Florida tax statutes. 

e It directly conflicts with the 
holding in Atlantic Coast Line, a 
case that was relied upon by the 
Fuchs court, that involved just such 
a defensive challenge to a statute, 
and that has provided the rule of 
decision in other cases decided by 
the Florida Supreme Court. 

¢ The Fuchs dictum conflicts with 
the general standing doctrine ap- 
plicable to public officials enun- 


ciated in other decisions, and which 
is grounded upon sound public policy. 


The Role of the 
Property Appraiser 

Property appraisers in Florida 
are constitutional officers, but they 
have no inherent constitutional 
duties. Their duties are specified by 
statute.’ They assess property for 
ad valorem tax purposes.‘ They are 
not responsible for enacting tax 
laws or prescribing tax policy; they 
do not impose or levy taxes, they do 
not collect taxes, and they do not re- 
fund taxes.° 


Fuchs v. Robbins 

Fuchs involved a challenge to 
Florida’s “substantial completion” 
statute.® This statute provides that 
real property shall be assessed on 
January 1 if it is substantially com- 
plete.’ In Collier County v. State, 733 
So. 2d 1012 (Fla. 1999), this law was 
described as a “timing statute.”® 
Without this law, each year thou- 
sands of homeowners would be re- 
quired to pay taxes on their partially 
constructed homes, even though 
they could not reside in them and 
thus could not claim entitlement to 
the homestead exemption.’ 

In Fuchs, the Dade County prop- 
erty appraiser refused to apply the 
statute to a partially constructed 
hotel building, and the taxpayer 
challenged the assessment. The 
value adjustment board (VAB) 
ruled for the taxpayer, and the prop- 
erty appraiser initiated a lawsuit 
challenging the VAB’s decision and 
the validity of the statute. A panel 
of the Third District Court of Ap- 


peal initially ruled that the property 
appraiser had standing, and that 
the statute was constitutional. On 
rehearing en banc, the Third Dis- 
trict reversed itself and ruled that 
the statute was unconstitutional.” 
The majority opinion on rehearing 
did not address the standing issue, 
but it was discussed in a concurring 
opinion. The court concluded that 
the appraiser was in a defensive 
posture because he was reacting to 
a decision of the VAB, and that in 
any event the appraiser was entitled 
to pursue his claim because he was 
involved in collection of public 
funds, which could be equated to 
disbursement of public funds, for 
which there exists an exception to 
the general rule which denies pub- 
lic officials standing to challenge 
state laws. 

Meanwhile, the Second District 
Court of Appeal was considering the 
Turner case. In that dispute, the 
Hillsborough County property ap- 
praiser refused to recognize an ad 
valorem tax exemption for govern- 
mental property authorized by F.S. 
§196.012(6). The exemption was 
claimed for property owned by the 
Hillsborough Aviation Authority 
and leased to the Tampa Sports 
Authority for use as a baseball fa- 
cility. The aviation authority peti- 
tioned the VAB, challenging the 
appraiser’s denial of the exemption, 
and prevailed. 

The property appraiser then 
brought suit in circuit court, chal- 
lenging the VAB’s decision to grant 
the exemption. The aviation author- 
ity moved to dismiss the property 
appraiser’s complaint, alleging that 
he lacked standing to challenge the 
constitutionality of a statute. The 
property appraiser argued that he 
was not challenging the statute, 
only the decision of the VAB to ap- 
ply it, and that—in any event—he 
fell within exceptions to the general 
rule that otherwise precludes a pub- 
lic official from challenging the con- 
stitutionality of a statute. 

The Second District ruled that the 
property appraiser’s claim effec- 
tively challenged the constitution- 
ality of the statute, and that he 
lacked standing to do so. In reject- 


ing the appraiser’s argument that 
he was entitled to challenge a stat- 
ute defensively, the Second District 
explained: 

[I]f the property appraiser had followed 
the law initially, as State ex rel. Atlantic 
Coast Line Railway Co. dictates he is 
obligated to do, the taxpayer would not 
have been forced to petition the VAB and 
set the litigation in motion. It both de- 
fies logic and violates the rule of State ex 
rel. Atlantic Coast Line Railway Co. to 
suggest that Turner can ignore the law 
by denying an exemption based on his 
belief that it is unconstitutional and then 
be allowed to ask the court to approve 
his disobedience by upholding his denial. 


Turner, 739 So. 2d at 178. 

The Turner court declined to de- 
cide whether a “disbursement of 
public funds” exception to the stand- 
ing rule applied to property apprais- 
ers in this situation, ruling that 
such an exemption was expressly 
precluded by F.S. §194.036(1)(a). 
That statute provides that nothing 
in the law permitting a property 
appraiser to challenge a decision of 
a VAB is intended to permit the ap- 
praiser to institute a suit to chal- 


lenge the constitutionality of a stat- 
ute. The court also rejected the 
appraiser’s argument that applica- 
tion of the statute would cause him 
to violate his oath of office, explain- 
ing that this excuse for disobeying 
the law was “no longer viable, if in- 
deed it ever was.” Id. at 178. The 
Second District acknowledged con- 
flict with the Third District’s deci- 
sion in Fuchs, and certified the case 
to the Florida Supreme Court. 

In a unanimous per curiam deci- 
sion, the Florida Supreme Court 
held that “we approve the decision 
in Turner, and reverse the decision 
in Fuchs.” Fuchs, 818 So. 2d at 464. 
The court ruled that the property 
appraiser lacked standing to chal- 
lenge FS. §192.042(1), explaining: 


Historically, it has been recognized that 
an appraiser acting in his or her official 
capacity cannot ordinarily initiate an 
independent action challenging the va- 
lidity of a taxing statute which allegedly 
provides for an ad valorem tax exemp- 
tion (express or de facto) which is con- 
trary to limitations imposed by the 
Florida Constitution. See Markham v. 
Yankee Clipper Hotel, Inc., 427 So. 2d 383 
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(Fla. 4th DCA) (holding that a property 
appraiser who is dissatisfied with the 
wisdom of a taxation statute cannot 
challenge the validity of the statute in 
an action for declaratory relief), review 
denied, 434 So. 2d 888 (Fla. 1983). 


Fuchs, 818 So. 2d at 463-464. 

The Fuchs court also acknowl- 
edged that F.S. §194.036(1)(a) ex- 
pressly provides that the law allow- 
ing appraisers to challenge VAB 
decisions does not authorize them to 
institute suits challenging the valid- 
ity of a statute. The court explained: 
As aptly observed by the Second District 
in Turner, “|t|his statutory prohibition 
of constitutional challenges by property 
appraisers is in accord with the general 
common law principle denying ministe- 
rial officers the power to challenge the 
constitutionality of statutes.” 739 So. 2d 
at 179-80 (citing State ex rel. Atlantic 
Coast Line Ry. Co. v. State Bd. of Equaliz- 
ers, 84 Fla. 592, 94 So. 681 (1922), and Barr 
v. Watts, 70 So. 2d 347, 351 (Fla. 1953). 


Fuchs, 818 So. 2d at 464. 

Notwithstanding the Florida Su- 
preme Court’s holding in Fuchs, its 
adoption of the Second District’s 
decision in Turner, and its reliance 
upon Atlantic Coast Line, elsewhere 
in Fuchs the court gratuitously 
states that “[t]he appraiser may also 
raise such a constitutional defense 
in an action initiated by the tax- 
payer challenging a property assess- 
ment.” Jd. In support of this state- 
ment, the court quotes dictum from 
Department of Education v. Lewis, 
416 So. 2d 455, 458 (Fla. 1982), that 
“lilf, on the other hand, the opera- 
tion of a statute is brought into is- 
sue in litigation brought by another 
against a state agency or officer, the 
agency or officer may defensively 
raise the question of the law’s con- 
stitutionality.” Jd. at 458. Yet nei- 
ther the circumstances in Lewis nor 
the cases cited by Lewis support per- 
petuation of such a sweeping excep- 
tion to settled standing doctrine. 
More importantly, the Fuchs dictum 
is directly at odds with Atlantic 
Coast Line, where the agency was 
defending against an action initi- 
ated by a taxpayer contesting an 
assessment. 


Public Officers Must 
Presume Laws to be Valid 
Florida follows a longstanding 


It is the polestar 
decision on whether a 
public official may 
challenge—whether 
offensively or 


defensively—the 
constitutionality of a 
statute the official is 
obligated to administer. 


rule, based upon Atlantic Coast Line, 
that “[s]tate officers and agencies 
must presume legislation affecting 
their duties to be valid, and do not 
have standing to initiate litigation 
for the purpose of determining oth- 
erwise.” Lewis, 416 So. 2d at 458. 
Lewis involved a challenge by the 
State Department of Education to 
the constitutionality of appropria- 
tions proviso language. Lewis did not 
involve a defensive challenge; thus, 
any statement by the Lewis court 
regarding defensive challenges is 
necessarily dictum.” The holding in 
Lewis was that the Department of 
Education lacked standing to ini- 
tiate a challenge to the statute be- 
cause “the agency [did] not have a 
sufficiently substantial interest or 
special injury to allow the court to 
hear the challenge.” Id. 

This standing doctrine has been 
applied expressly to property ap- 
praisers challenging tax statutes. In 
Department of Revenue v. Markham, 
396 So. 2d 1120 (Fla. 1981), the 
Florida Supreme Court held that a 
property appraiser who disapproved 
of a statute on taxation of household 
goods and personal effects lacked 
standing to challenge the law. As the 
Markham court explained, it is “[flor 
important policy reasons, [that] 
courts have developed special rules 
concerning the standing of govern- 
mental officials to bring a declara- 
tory judgment action questioning a 
law those officials are duty-bound to 


36 THE FLORIDA BAR JOURNAL/MAY 2003 


apply.” Jd. at 1121.'° One such impor- 
tant policy consideration is the state’s 
separation of powers doctrine." 

The separation of powers doctrine 
grounded the court’s decision in the 
Atlantic Coast Line case cited by the 
Florida Supreme Court in both 
Lewis and Fuchs. Atlantic Coast 
Line is the first in the line of cases 
cited by Lewis in support of the gen- 
eral standing rule, and it is the prin- 
cipal case cited by the Second Dis- 
trict in the Turner opinion adopted 
by the Florida Supreme Court in 
Fuchs. It is the polestar decision on 
the issue of whether a public offi- 
cial may challenge—whether offen- 
sively or defensively—the constitu- 
tionality of a statute the official is 
obligated to administer. 

In Atlantic Coast Line, a taxpayer 
challenged the comptroller’s assess- 
ment and valuation of its railroad 
property and appealed to the state 
board of equalizers (the governor, at- 
torney general, and treasurer). The 
board refused to accept the appeal 
and defended by challenging the 
constitutionality of the statute that 
vested appeals jurisdiction in the 
board. The Florida Supreme Court 
explained that the board’s defensive 
challenge to the statute “involves 
the right of a branch of the govern- 
ment, other than the judiciary, to 
declare an act of the Legislature to 
be unconstitutional.” Atlantic Coast 
Line, 94 So. at 682. The court refused 
to allow the board to raise the con- 
stitutionality of the statute as a de- 
fense. Instead, the court issued a 
writ of mandamus requiring the 
board to perform its duties, holding: 


The contention that the oath of a public 
official requiring him to obey the Con- 
stitution places upon him the duty or 
obligation to determine whether an act 
is constitutional before he will obey it 
is, I think, without merit. The fallacy in 
it is that every act of the Legislature is 
presumptively constitutional until judi- 
cially declared otherwise, and the oath of 
office “to obey the Constitution” means to 
obey the Constitution, not as the officer 
decides, but as judicially determined. 


Id. at 682-683 (emphasis supplied). 

Atlantic Coast Line emphasized 
the board’s lack of “any material 
interest, personal or pecuniary, that 
would be injuriously affected or 
prejudiced by the act in question, 


"0 


entitling [the Board] to question its 
constitutionality.” Jd. at 684. The 
court distinguished Board of Public 
Instruction for Santa Rosa County 
v. Croom, 57 Fla. 347, 48 So. 641 
(1909), in which the treasurer’s in- 
terest was directly affected because 
he was “under a heavy bond. If he 
paid money out of the treasury un- 
der the provisions of an unconstitu- 
tional act, he or his bondsmen would 
have had to bear the loss. His right 
to raise the question of the consti- 
tutionality of the act involved did 
not grow out of the obligation of his 
oath of office, nor out of his official 
position, but because he was liable 
to be injured pecuniarily.” Id. Croom 
was the first in a series of cases that 
evolved into the “disbursement of 
public funds” exception to the gen- 
eral standing rule; however, the 
Florida Supreme Court held it was 
inapplicable when a public official 
sought to defensively challenge the 
statute in Atlantic Coast Line. 

This doctrine precluding a defen- 
sive challenge to a statute has been 
applied by the Florida Supreme 
Court in other cases. In Barr v. 
Watts, 70 So. 2d 347 (Fla. 1953), the 
court disallowed a defensive chal- 
lenge to a statute by the board of law 
examiners. In Barr, an applicant for 
admission to practice law in Florida 
brought a mandamus proceeding 
against the board of law examiners 
to allow her to take the examination 
pursuant to conditions specified by 
the legislature. The board defended 
its actions by challenging the con- 
stitutionality of the statute. The 
Florida Supreme Court held that the 
board lacked standing to challenge 
the law as a defense, and that any 
argument that adherence to such 
law would cause board members to 
violate their oath of office had been 
settled by Atlantic Coast Line. 


Public Funds Exception 
to the General Rule 

As previously noted, Lewis, while 
not involving a defensive challenge 
to a law, stated that “[ilf, on the 
other hand, the operation of a stat- 
ute is brought into issue in litiga- 
tion brought by another against a 
state agency or officer, the agency 


or officer may defensively raise the 
question of the law’s constitutional- 
ity.” Lewis, 416 So. 2d at 458. In 
support of this dictum, the Lewis 
court cited three cases: City of 
Pensacola v. King, 47 So. 2d 317 
(Fla. 1950); State ex rel. Harrell v. 
Cone, 130 Fla. 158, 177 So. 854 
(1937); and State ex rel. Florida Port- 
land Cement Co. v. Hale, 129 Fla. 
588, 176 So. 577 (1937), overruled 
in part sub. nom., Hale v. Bimco 
Trading, 306 U.S. 375 (1939). All 
three of these cases turned upon the 
fact that the public official question- 
ing the constitutionality of a stat- 
ute was required by the terms of the 
statute to disburse or expend public 
funds in furtherance of the statute.® 

The earliest of these decisions,'® 
Cone, involved a case in which the 
comptroller refused to disburse road 
funds to Washington County, was 
sued in mandamus, and defended by 
challenging the constitutionality of 
the law requiring disbursement of 
the funds. The Florida Supreme 
Court, after analyzing the 
comptroller’s constitutional duties 
to “examine, audit, adjust, and 
settle the accounts of all officers of 
the state,” concluded that he was 
constitutionally charged with “con- 
trol and disbursement of public 
funds” to a degree that gave him an 
adequate personal interest in the 
matter, much as the treasurer had 
such a personal interest in Croom. 
Cone, 177 So. at 856-857. 

Separation of powers issues do not 
arise in cases such as Cone, where a 
public official is attempting to exer- 
cise powers derived from the Florida 
Constitution and challenges the con- 
stitutionality of a statute that im- 
pinges upon those constitutionally 
derived powers. Later cases errone- 
ously interpret Cone more broadly, 
suggesting that it permits any public 
official to challenge a statute if the 
statute requires disbursement or ex- 
penditure of public funds. 

Portland Cement, decided within 
months of Cone, involved a case in 
which the state road department 
was sued in mandamus to coerce 
compliance with a statute requiring 
inspection of cement imported from 
outside Florida. In defense, the state 


road department challenged the va- 
lidity of the inspection law. The 
Florida Supreme Court determined 
that there was “no material differ- 
ence between the status of the state 
road department in the instant case 
and the status of Mr. Croom, as 
comptroller, and Mr. Knott, as state 
treasurer in that case” because both 
were required to expend public 
funds. 177 So. at 855. However, there 
was in fact a material difference in 
the status of the parties: Croom and 
Knott were exercising powers de- 
rived from the Florida Constitution; 
the state road department was not. 
King involved a challenge by the 
railroad and public utilities commis- 
sion to a statute authorizing the 
City of Pensacola to regulate taxi- 
cabs. The Florida Supreme Court 
allowed the commission to challenge 
the statute based upon the fact that 
the commission would have to ex- 
pend public funds administering the 
law. However, this “exception” swal- 
lows the general rule because all 
public officials expend public funds 
to administer laws. That certainly 
was the case with the board of equal- 
izers in Atlantic Coast Line. Thus, 
the courts should acknowledge that 
King simply went too far and now 
lacks any legal or policy validity. As 
explained by the Turner court, 
Shortly after King was decided, the Su- 
preme Court rejected this same argu- 
ment, distinguished the dictum in King 
and reaffirmed the rule of Atlantic Coast 
Line Railway Co. v. State Board of 
Equalizers, 84 Fla. 592, 94 So. 681 
(1922), that the “right to declare an act 
unconstitutional . . . cannot be exercised 
by the officers of the executive depart- 
ment under the guise of the observance 


of their oath of office to support the Con- 
stitution.” 


Turner, 739 So. 2d at 178, citing 
Barr. 


Conclusion 

Eighty years ago, the Florida Su- 
preme Court held in Atlantic Coast 
Line that a public official may not 
defensively challenge the constitu- 
tionality of a statute because “[t]he 
oath of office to ‘obey the Constitu- 
tion’ means to obey the Constitution, 
not as the officer decides, but as ju- 
dicially determined.” Atlantic Coast 
Line, 94 So. at 683. As the court ex- 
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plained, the gubernatorial veto 
power—and the legislative override 
function—would be meaningless 
otherwise because a governor could 
simply refuse to enforce laws with 
which he disagreed. In the ensuing 
years, this decision guided the court 
to decisions which denied standing 
to public officials who wished to 
challenge statutes both offensively 
and defensively. 

The dictum in Fuchs, based as it 
is on the slender reed of the dictum 
in Lewis, provides no legitimate foot- 
ing for property appraisers to con- 
tinue their selective assault on stat- 
utes governing ad valorem taxation. 
These challenges to Florida’s prop- 
erty tax laws by property apprais- 
ers—relying on the dictum in Fuchs 
for the standing they need to enter 
the courthouse door—are a vivid 
example of the mischief that can 
arise from dictum. Certainly, these 
challenges demonstrate disrespect 
for the very laws these officials are 
sworn to enforce. 

The Atlantic Coast Line court ad- 
dressed that circumstance as well. 
With the words of Abraham Lincoln 
in his first inaugural address, the 
court summoned Florida’s public 
officials to a “higher sense of duty” 
to respect the laws handed down by 
elected lawgivers: “I do suggest that 
it will be much safer for all, both in 
official and private stations, to con- 
form to and abide by all those acts 
which stand unrepealed than to vio- 
late any of them trusting to find 
impunity in having them held to be 
unconstitutional.” 

Despite the dictum-based-upon- 
dictum in Fuchs, the rule of Atlan- 
tic Coast Line remains good law. Its 
vitality should be judicially con- 
firmed in order to curtail the un- 
seemly spectacle of public officials— 
whether in an original action or in 
the guise of an affirmative defense— 
seeking to invalidate the very laws 
they are sworn to enforce. O 


Property appraisers have challenged 
the constitutionality of the following 
Florida Statutes: Sections 189.403(1) 
(providing that special district property 
used for special district purposes shall 
be treated in the same manner as mu- 
nicipal property used for municipal pur- 
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poses; 192.042(1) (providing that real 
property will not be assessed until sub- 
stantially completed); 192.042(2) (pro- 
viding that construction work in 
progress will not be assessed until sub- 
stantially completed); 193.621 (provid- 
ing that pollution control devices shall 
be deemed to have value no greater than 
salvage value); and 196.1978 (providing 
an exemption for affordable housing 
serving low income residents). 

? While property appraisers are chal- 
lenging the above-described statutes and 
arguing that these run afoul of the con- 
stitutional fair market value standard, 
they do not appear to be challenging 
similar statutes that may be more po- 
litically sensitive, such as §193.623 (sal- 
vage value treatment for building reno- 
vations to provide access to physically 
handicapped persons); §196.081 (exemp- 
tion for permanently and totally disabled 
veterans and surviving spouses). 

3 See Fa. Const. art. VIII, §1(d) (pro- 
viding for establishment of the office of 
the property appraiser, but assigning no 
specific duties); and Burns v. Butscher, 
187 So. 2d 594, 595 (Fla. 1966) (holding 
that although property appraisers—then 
referred to as “tax assessors”—were con- 
stitutional officers, their duties were 
“prescribed by law,” and that “we can- 
not stop there and infer that because the 
assessors are created in the constitution 
their duties as constitutional officers as 
they are ‘known at the common law can- 
not be taken away by the legislature’ as 
the attorney general suggests.”) 

See Fa. Star. §192.001(3) (providing 
in relevant part that “county property 
appraiser’ means the county officer 
charged with determining the value of 
all property within the county, with 
maintaining certain records connected 
therewith, and with determining the tax 
on taxable property after taxes have 
been levied.” 

See Stat. §200.065(2) (providing 
that no millage shall be levied until a 
resolution or ordinance has been ap- 
proved by the governing board of the 
taxing authority); Fa. Star. §192.001(4), 
(defining the role of the tax collectors); 
and FLa. Star. §197.182 (prescribing the 
process for payment of refunds). 

See Fa. Star. §192.042(1). 

7 See Fia. Star. §192.042. 

8 Collier County v. State, 733 So. 2d 
1012 (Fla. 1999). 

® See Fia. Star. §196.031. 

10 738 So. 2d 338 (Fla. 3d D.C.A. 1998). 

"While the Fuchs court cited 
Markham v. Yankee Clipper, it would 
appear that the intended citation may 
have been to Department of Revenue v. 
Markham, 396 So. 2d 1120 (Fla. 1981). 
In Department of Revenue v. Markham, 
the Florida Supreme Court held that a 
property appraiser who disapproved of 
a statute on taxation of household goods 
and personal effects lacked standing to 
challenge the law. In contrast, in Yan- 
kee Clipper, the Fourth District cited dic- 
tum from Department of Education v. 
Lewis, 416 So. 2d 455 (Fla. 1982), to find 


that the property appraiser had stand- 
ing to challenge the “substantial comple- 
tion” law, and that it was valid. Notwith- 
standing Yankee Clipper, the Fourth 
District later ruled in Brazilian Court 
Hotel v. Walker, 584 So. 2d 609 (Fla. 4th 
D.C.A. 1991), that the property ap- 
praiser lacked standing to challenge a 
statute. 

2 See Coastal Petroleum Co. v. Ameri- 
can Cyanamide Co., 492 So. 2d 339 (Fla. 
1986), cert. denied, Mobil Oil Corp. v 
Board of Trustees of Internal Improve- 
ment Trust Fund of Florida, 479 U.S. 
1065. 

'S The policy considerations at play in 
Department of Revenue v. Markham are 
no less important in a case in which a 
property appraiser disobeys a statute; 
forces the taxpayer to initiate an action 
compelling obedience to the statute; and 
then requests a declaration on the 
statute’s validity via a motion on the 
appraiser’s counterclaim or affirmative 
defense which itself complains that the 
statute is unconstitutional. Other in- 
stances in which Florida courts have 
declined to permit property appraisers 
to challenge statutes include: Brazilian 
Court Hotel v. Walker, 584 So. 2d 609 
(Fla. 4th D.C.A. 1991); Jones v. Depart- 
ment of Revenue, 523 So. 2d 1211 (Fla. 
1st D.C.A. 1988); and Miller v. Higgs, 468 
So. 2d 371 (Fla. 1st D.C.A. 1985). 

14 See FLa. Const. art. III, §3. 

‘5 The concurring opinion in the Third 
District’s decision in Fuchs argued that 
“lajlthough I have been unable to find a 
case which specifically equates the ‘dis- 
bursement’ of public funds with the ‘col- 
lection’ of same for purposes of establish- 
ing standing in the present context, it is 
absurd to conclude that standing would 
exist for one and not the other.” Fuchs 
v. Robbins, 738 So. 2d at 349-350. As- 
suming, arguendo, that disbursement of 
public funds did equate to collection of 
public funds, it should be recognized that 
property appraisers do not collect taxes; 
that is the role of the tax collectors. Prop- 
erty appraisers value property. 

16 While Cone is treated as later than 
Portland Cement because rehearing was 
granted, Cone was the earlier decision 
on standing, and it informed the court’s 
standing analysis in Portland Cement. 
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Using Medical Literature on Direct 
Examination to Win the “Battle of the Experts” 


urviving the gauntlet of a 

hostile expert medical wit- 

ness is an essential skill for 

any trial lawyer who liti- 
gates medical negligence and 
other types of personal injury ac- 
tions. However, presenting your 
own expert as a credible author- 
ity is also crucial to prevailing on 
a contested issue of medicine. In 
a close case, winning this “battle 
of the experts” during trial can 
catapult your client to a success- 
ful outcome. The purpose of this 
article is to examine Florida law 
relating to the use of medical lit- 
erature during direct examination 
of the medical expert at trial, and 
to suggest ways of maximizing the 
chances of getting this informa- 
tion before a jury. 


Using Medical Literature 

In the age of the Internet, law- 
yers and laymen alike have ready 
access to medical literature. There 
are free search engines! as well as 
paid Web sites” that make a vast 
body of medical literature available 
upon request. Additionally, various 
medical societies and subdivisions 
of the medical profession maintain 
Web sites,® many of which publish 
standards of practice, guidelines for 
care, and ethics codes.‘ These 
sources may be extremely helpful 
in understanding whether a client’s 
case is supported by medical sci- 
ence. However, what use is all this 
information in court? Can you get 
it into evidence? The answers to 
these questions will be governed by 
the Florida Evidence Code. 


by Jeffrey S. Badgley 


A fine line may exist 
between improper 
bolstering and having 
a medical expert 
discuss relevant 
medical literature 
that he or she has 
relied upon to 
formulate an opinion. 


The Florida Evidence Code 

The use of medical literature at 
trial is governed primarily by two 
provisions of the Florida Evidence 
Code, §§90.704 and 90.706. Section 
90.704 defines what an expert wit- 
ness may rely upon to offer an opin- 
ion in court: 
Basis for opinion by experts 

The facts or data upon which an ex- 

pert bases an opinion or inference may 
be those perceived by, or made known 
to the expert at or before the trial. If 
the facts or data are a type reasonably 
relied upon by experts in the subject to 
support the opinion expressed, the facts 
or data need not be admissible in evi- 
dence.°® 


This section provides the plat- 
form for direct examination. Sim- 
ply put, the expert can use any in- 
formation to formulate an opinion 
to be offered at trial, provided that 


the information is “of a type reason- 
ably relied upon” by experts in the 
field. Inadmissibility of the infor- 
mation does not prevent the expert 
from expressing the opinion, pro- 
vided this standard is satisfied.® 

The purpose of this section, as 
discussed by the advisory commit- 
tee note, is to permit experts to base 
their opinions on the same data 
they would ordinarily rely upon 
while rendering opinions in the 
course of their work.’ Although 
§90.704 permits the expert to base 
an opinion on inadmissible evi- 
dence, it is silent as to what, other 
than the opinion expressed, an ex- 
pert may actually testify to at trial. 
As discussed below, the courts have 
imposed some limitations on the 
scope of testimony that the expert 
may offer at trial. 

Section 90.706 of the evidence 
code addresses the use of medical 
literature in the context of cross- 
examination: 

Authoritativeness of literature for use 
in cross-examination 

Statement of facts or opinions on a 
subject of science, art or specialized 
knowledge contained in a published trea- 
tise, periodical, book, dissertation, pam- 
phlet, or other writing may be used in 
cross-examination of an expert witness 
if the expert witness recognizes the au- 
thor or the treatise, periodical, book dis- 
sertation, pamphlet, or other writing to 
be authoritative, or, notwithstanding non- 
recognition by the expert witness, if the 
trial court finds the author or the trea- 
tise, periodical, book, dissertation, pam- 
phlet, or other writing to be authorita- 
tive and relevant to the subject matter.® 

This section defines the standard 
by which an expert may be cross- 
examined with published literature 
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: 


in the subject of his or her testimony. 
An expert may be cross-examined 
with any literature that is shown by 
the preponderance of the evidence 
to be authoritative.° 

Under the Florida Evidence Code, 
medical literature is considered 
hearsay.’° In this respect, the 
Florida Evidence Code is different 
from the Federal Rules of Evidence, 
which contain a specific exception to 
the hearsay rule that permits, un- 
der certain circumstances, the ad- 
missibility of statements contained 
in medical literature and other 
“learned treatises.”"! 


The Prohibition 
Against “Bolstering” 

As mentioned above, §90.704 of 
the Florida Evidence Code permits 
an expert witness to base an opin- 
ion on inadmissible facts or data, 
provided such “facts or data are of a 
type reasonably relied upon by ex- 
perts in the subject to support the 
opinion expressed.” However, the 
courts have placed limitations on 
the potentially wide scope of expert 
testimony suggested by §90.704. 
Many decisions have narrowed the 
scope of §94.704 by holding that an 
expert cannot be used as a “conduit” 
of inadmissible evidence.'* Other 
cases have prohibited experts from 
improperly “bolstering” their opin- 
ions by testifying that a medical 
treatise supports their position." 
Similarly, an expert may not testify 
that another expert has reached the 
same conclusion. 

The prohibition against “bolster- 
ing” an expert’s opinion with medi- 
cal literature warrants closer exami- 
nation, particularly since this rule 
is not contained in the evidence code 
but has been created entirely by the 
courts. The opinions prohibiting 
such bolstering never define what it 
is or under what circumstances bol- 
stering with medical literature is 
improper. Certainly, there is noth- 
ing inherently objectionable with 
the concept of trying to bolster a 
material aspect of a case with pro- 
bative, admissible evidence. Florida 
case law contains many references 
to bolstering, terming it both proper 
and improper,"* but the case of Tal- 
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The Mitchell case 
has been cited by 
subsequent 
decisions that 
prohibit the use of 
medical literature 
during direct 
examination as 
improper bolstering. 


lahassee Memorial Regional Medi- 
cal Center v. Mitchell, 407 So. 2d 602 
(Fla. lst DCA 1982), appears to be 
the first case to address improper 
bolstering with medical literature. 
In that case, the plaintiff sued a 
hospital, a doctor, and the Florida 
Patient’s Compensation Fund alleg- 
ing medical negligence. At trial, the 
hospital presented the testimony of 
an expert witness to opine that there 
had been no medical negligence. 
Immediately thereafter, the fund’s 
lawyer conducted a “friendly cross- 
examination” of the hospital’s expert 
witness. The lawyer did so by show- 
ing a medical book to the jury for 
the purpose of comparing photo- 
graphs of X-rays in the book to pho- 
tographs of the plaintiff’s X-rays. 
Instead of a hostile cross-examina- 
tion, the fund’s lawyer used the co- 
defendant hospital’s expert to pro- 
vide testimony that was favorable 
to all of the defendants in the case. 

The court agreed with the trial 
court judge that this cross-examina- 
tion justified a new trial: 


We are of the opinion that by calling the 
interrogation by the fund a cross-exami- 
nation in this case, the two defendants 
together managed to introduce evidence 
which one alone could not have. The sole 
purpose of the medical book was to 
supplement the opinion of the doctor 
which had already been formed and tes- 
tified to. Therefore, the book was not 
used for the purposes of “cross-exami- 
nation” as that term is used in §90.706. 
Stated another way, the use of the book 
was an improper method of cross-exami- 


nation in this case.” 


Implicit in the court’s reasoning 
is that the defendant offering this 
expert would not have been permit- 
ted to use the medical literature in 
this manner on direct examination. 
However, the opinion supplies no 
rule or analysis for determining 
when the use of medical literature 
constitutes an improper bolstering, 
other than the suggestion that the 
literature was used to “supplement 
an opinion that had already been 
formed.” 

The Mitchell case has been cited 
by subsequent decisions that pro- 
hibit the use of medical literature 
during direct examination as im- 
proper bolstering.'® In support of 
their holdings, most of these deci- 
sions have relied upon §90.706. 
Such analysis is faulty in that 
§90.706 pertains to cross-examina- 
tion; it does not address the use of 
medical literature on direct exami- 
nation.’ Rather, it is §90.704 that 
defines what an expert may rely 
upon as a basis for an opinion. 

As discussed above, §90.704 per- 
mits experts to base their opinions 
on inadmissible evidence. What the 
code does not address is under what 
circumstances, and to what extent, 
an expert may testify concerning the 
inadmissible evidence that forms 
the basis of an opinion. Respected 
commentators of the Florida Evi- 
dence Code have suggested that the 
scope of direct examination, as de- 
fined by §90.704, should be limited 
by the balancing test of §90.403, and 
limiting instructions under 
§90.107.°° Section 90.403 gives a 
trial court discretion to exclude rel- 
evant evidence if its probative value 
is substantially outweighed by the 
danger of unfair prejudice, confusion 
of issues, misleading the jury, or 
needless presentation of cumulative 
evidence.”! 

This is the solution that has been 
adopted by the Federal Rules of Evi- 
dence. Federal Rule 703, which cor- 
responds to §90.704, was amended 
in 2000 to expressly incorporate this 
balancing test when determining 
whether the jury should be permit- 
ted to hear the inadmissible data 
that forms the basis for an expert’s 
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opinion.” Until the Florida Su- 
preme Court adopts a similar revi- 
sion of §90.704, the courts should 
employ the balancing analysis un- 
der §90.403 when ruling on what an 
expert may testify to when articu- 
lating an opinion that is based upon 
medical literature. 

Section 90.403 should prevent an 
expert from discussing the contents 
of medical literature that forms the 
basis of an opinion if the prejudicial 
effect of such testimony substan- 
tially outweighs the probative value 
of allowing the expert to explain the 
data he or she relied upon to formu- 
late the opinion. 


Balancing Prejudice and 
Probative Value 

There are several factors that 
should be given consideration by the 
court when applying the §90.403 
balancing test to determine under 
what circumstances an expert may 
discuss or refer to medical literature 
during direct examination. 

1) Is the opposing party denied a 
fair opportunity to cross-examine? 

Court-imposed limitations on the 
use of medical literature on direct 
examination express a legitimate 
concern that expert testimony is 
used to introduce elements that are 
not subject to cross-examination at 
trial, and thus place the opposing 
party at an unfair disadvantage. On 
the other hand, the extensive discov- 
ery provided by the Florida Rules of 
Civil Procedure gives parties an ad- 
equate opportunity to fully explore 
an expert’s reliance upon medical 
literature. Indeed, if an expert tes- 
tifies that he has relied, at least in 
part, upon medical literature as a 
basis for his opinion, the expert may 
be subject to a challenge under Frye 
v. United States, 293 F. 1013 (D.C. 
Cir. 1923).”° 

If an opposing party has equal 
access to published literature, and 
the opportunity to contest the 
expert’s reliance on that literature, 
then there can be no claim of unfair 
surprise when medical literature is 
referred to during the direct exami- 
nation of an expert’s testimony. 
Thus, an expert should be permit- 
ted to refer to medical literature as 


a basis for an opinion if the oppos- 
ing party is able to adequately pre- 
pare for a cross-examination of the 
expert’s testimony regarding it. 
However, when the expert testifies 
concerning matters that are not only 
hearsay, but for which the opposing 
party also has no opportunity to 
cross-examine, then the testimony 
should be prohibited.” 

2) Is the medical literature a part 
of the expert’s analysis? 

The court should also look to 
whether the expert is using the 
medical literature to actually form 
the data base from which the expert 
opines, or whether he or she uses the 
medical literature as additional sup- 
port for an opinion reached indepen- 
dently of any statements in the 
medical literature. This factor was 
identified in Mitchell, the first opin- 
ion prohibiting bolstering, where the 
court expressed its concern that 
“(t]he sole purpose of the medical 
book was to supplement the opinion 
of the doctor which had already been 
formed and testified to.”” 

This factor is also identified in the 
short opinion of Kloster Cruise, Ltd. 
v. Rentz, 733 So. 2d 1102 (Fla. 3d 
DCA 1999), where the trial court 
permitted an expert to base his opin- 
ion on weather data that was not 
independently admissible. In af- 
firming this ruling, the court distin- 
guished its holding from cases that 
prohibit experts acting as conduits 
for admission of evidence because 
“the underlying data was the begin- 
ning point for analysis, but some 
further analysis was required by the 
expert in order to apply the data.”*° 

3) Has the medical literature been 
excluded for other reasons? 

If the expert intends to rely on 
medical literature or other pub- 
lished data that has been expressly 
excluded for other reasons, then the 
balancing required by §90.403 
should lean toward exclusion of such 
testimony. This factor has been con- 
sidered in cases where the courts 
have concluded that an expert was 
improperly used as a conduit for in- 
admissible evidence.”’ 

4) Will the opposing party cross- 
examine? 

Florida has thus far refused to 


adopt the majority position of per- 
mitting learned treatises to be used 
as substantive evidence.”* Thus, the 
proponent of a medical expert may 
be placed in the uncomfortable po- 
sition of not being permitted to 
“soften the blow” of an anticipated 
cross-examination with medical lit- 
erature, by asking the expert about 
his or her consideration of the lit- 
erature before the hostile cross-ex- 
amination begins. There certainly 
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seems to be a lack of congruity in a 
practice that prohibits an expert 
from making any reference during 
direct examination to a published 
authority on the subject of this tes- 
timony, but then requires that ex- 
pert to submit to a vigorous cross- 
examination with that same 
material. 

Under these circumstances, the 
court should exercise its discretion 
under §90.403 to permit the expert 
on direct examination to identify 
pertinent medical literature that 
has been rejected in his analysis. 
This factor has not been discussed 
in Florida case law, but it is men- 
tioned in the advisory committee 
note to the newly amended Federal 
Rule of Evidence.” Even if the court 
prohibits an expert from referring 
to medical literature during direct 
examination, once an opposing 
party opens the door by cross-exam- 
ining the expert with medical litera- 
ture, the party offering the expert 
should be permitted to rehabilitate 
the expert by appropriate question- 
ing regarding the literature.*° 

5) Can an instruction by the court 
cure any prejudice? 

Section 90.107 permits the court 
to inform the jury that certain evi- 
dence is offered for a limited pur- 
pose. Such an instruction would in- 
form the jury that medical literature 
should not be considered as substan- 
tive evidence, but only serves as the 
basis upon which an expert is ren- 
dering an opinion. A similar instruc- 
tion is required when a party offers 
evidence of an industry standard or 


custom; the court is required to in- 
struct the jury that such evidence 
does not establish a standard of 
care, but should only be considered 
as evidence of the standard of care.” 

6) How probative is the medical 
literature? 

Florida courts have long permit- 
ted litigants to introduce evidence 
of industry standards and custom to 
prove a standard of care for the 
defendant’s conduct.*? Even a 
defendant’s own internal standards 
and policy manuals are admissible 
for proving a standard of care.** For 
example, in Moyer v. Reynolds, 780 
So. 2d 205 (Fla. 5th DCA 2001), the 
court stated: “As in negligence cases 
in general, the courts permit a 
claimant in a medical malpractice 
action to establish that the health 
care provider breached his or her 
own rule of practice or violated an 
industry standard as evidence of the 
standard of care.” Id. at 208. (Em- 
phasis added.) Thus, a medical ex- 
pert should not be prohibited from 
describing, as a basis for his or her 
opinion, published professional 
standards that other physicians rely 
upon as guidance for determining 
proper care for a patient. 


Conclusion 

In practical application, there 
may be a fine line between improper 
bolstering and having a medical ex- 
pert discuss relevant medical litera- 
ture that he or she has relied upon 
to formulate an opinion. When pre- 
senting the testimony of an expert 
who has relied upon medical litera- 


ture to render an opinion, it is cru- 
cial to lay the appropriate founda- 
tion to show that the literature con- 
stitutes information that is 
reasonably relied upon by experts 
in the field of study. The probative 
value of allowing the expert to dis- 
cuss or refer to medical literature 
that forms the basis of an opinion 
should be balanced with the preju- 
dicial effect of such testimony. O 
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erally Weinstein, supra note 22, 
§703.05[1]. 

30 See generally Dorfman v. Schwabl, 
777 So. 2d 427 (Fla. 5th D.C.A. 2001) 


(counsel opened door to evidence ex- 
cluded in limine by questioning expert 
witness). 

31 See cases cited in notes 32 and 33, 
supra. 

32 See 6 FLA Prac., PersonaL Injury & 
WRONGFUL Deatu Actions, §24.10 (2001 
- 2002 ed.). See Jackson v. H.L. Bouton 
Co., 630 So. 2d 1173 (Fla. 1st D.C.A. 
1994) (industrial standards published by 
American National Standards Insti- 
tute.); Lake Hospital and Clinic, Ine. v. 
Silversmith, 551 So. 2d 538 (Fla. 4th 
D.C.A. 1989) (standards established by 
Joint Commission of Accreditation of 
Hospitals); Seaboard Coast Line Rail- 
road Company v. Clark, 491 So. 2d 1196 
(Fla. 4th D.C.A. 1986) (standards of the 
American Association of Railroads); 
Cadillac Fairview of Florida, Inc., v 
Cespedes, 468 So. 2d 417 (Fla. 3d D.C.A. 
1985) (OSHA standards). 

33 See Steinberg v. Lomenick, 531 So. 
2d 199 (Fla. 3d D.C.A. 1988); Marks v. 
Mandel, 477 So. 2d 1036 (Fla. 3d D.C.A. 
1985) (error to exclude evidence of 
hospital’s procedure manual relating to 
on-call physicians for emergency room); 
Nesbitt v. Community Health of South 
Dade, Inc., 467 So. 2d 711 (Fla. 3d D.C.A. 
1985) (evidence of customary practice at 
other hospital improperly admitted with- 
out cautionary instruction that evidence 
of custom is not determinative of stan- 
dard of care.). 
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Real Property, Probate and Trust Law 


Domestic Asset Protection Trusts—A Viable 
Estate and Wealth Preservation Alternative 


he use of domestic asset 
protection trusts has 
been increasing as 
settlors seek both to 
avoid federal estate tax inclusion 
under §§2036 and 2038 of the In- 
ternal Revenue Code of 1986, as 
amended (IRC or the “code”), for 
assets transferred to the trust, and 
to minimize the claims of creditors 
made against the trust assets. A 
“domestic asset protection” trust is 
a trust that complies with certain 
laws of Delaware,' Nevada,’ 
Alaska,’ or Rhode Island.‘ Such a 
trust eliminates the common law 
rule, applicable in most states, that 
allows a settlor’s creditors to levy 
against the assets of the trust if the 
settlor creates the trust for his own 
benefit (also known as a self-settled 
trust). According to Richard Nenno, 
vice president and trust counsel for 
Wilmington Trust Company since 
1997, several hundred Delaware 
asset protection trusts have been 
created, with a time-of-funding mar- 
ket value in excess of $2 billion.® 
The purpose of this article is to 
review some of the basic provisions 
of the domestic asset protection 
trust legislation as enacted in Dela- 
ware and Nevada, as two represen- 
tative states; analyze how Florida 
courts may interpret the rights of 
the settlor’s creditors seeking to 
levy against the assets of a domes- 
tic asset protection trust; analyze 
and critique some of the common 
arguments suggesting that a do- 
mestic asset protection trust would 
not be recognized by courts in other 
states; and discuss some of the es- 
tate planning benefits of a domes- 
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by Thomas O. Wells 


A domestic asset 
protection trust 
provides significant 
wealth preservation 
protection, and this 
protection is likely to 
be recognized by 
Florida courts 
applying Brown. 


tic asset protection trust. 


Delaware and Nevada 
Domestic Asset Protection 
Trust Legislation 

Creating a Delaware asset protec- 
tion trust is relatively easy. The es- 
sential elements are: 1) the trustee 
must be a Delaware resident, or an 
entity authorized by Delaware law 
to act as a trustee; 2) the Delaware 
trustee must maintain or arrange 
for custody in Delaware of at least 
some of the trust’s assets; 3) the 
trust agreement must provide that 
Delaware law governs the validity, 
construction, and administration of 
the trust; 4) the trust must be irre- 
vocable and contain a spendthrift 
clause; and 5) the settlor cannot re- 
tain the power to serve as trustee, 
or the power to direct distributions 
from the trust or to demand a re- 


turn of assets transferred to the 
trust.® 

Unlike the laws of other domes- 
tic asset protection trust jurisdic- 
tions, the settlor of a Delaware as- 
set protection trust may retain the 
right to receive current income, 
thereby providing greater flexibil- 
ity to the settlor.’ However, such a 
right, if retained, could be reached 
by a settlor’s creditors in a Florida 
court under the rationale applied in 
In re Jane McLean Brown, 303 F.3d 
1261 (11th Cir. 2002). 

Delaware law provides that cer- 
tain creditors can defeat the protec- 
tion offered by a Delaware asset 
protection trust. Those creditors 
are: 1) a person whose claim arose 
before a transfer of assets is made 
to the trust, brings an action within 
four years after the transfer (or, if 
later, within one year after the 
creditor discovered or should have 
discovered such transfer) and estab- 
lishes by clear and convincing evi- 
dence that the transfer was fraudu- 
lent as to such person; 2) a person 
whose claim arises after a transfer 
of assets is made to the trust, brings 
an action within four years after the 
transfer and establishes by clear 
and convincing evidence that the 
transfer of assets to the trust was 
fraudulent; 3) a person whose 
claims result from an agreement or 
court order providing for alimony, 
child support, or equitable distribu- 
tion; and 4) a person who suffers 
death, personal injury, or property 
damage prior to the transfer of as- 
sets to the trust for which the sett- 
lor has liability.* If one of these four 
types of creditors is successful in 
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asserting its claims against the 
trust assets, only that portion of the 
assets transferred by the settlor to 
the trust may be attached by the 
creditor to pay his claim and related 
costs, including attorneys’ fees. A 
beneficiary (other than the settlor) 
who has received a distribution from 
the trust prior to the commencement 
of the action by the creditor may 
keep the amounts distributed unless 
the beneficiary acted in bad faith.° 

Creating a Nevada asset protec- 
tion trust is also relatively easy. The 
essential elements are: 1) the sett- 
lor must create a written, irrevo- 
cable Nevada spendthrift trust; 2) 
at least one trustee must be an in- 
dividual Nevada resident and domi- 
ciliary, or a trust company or bank 
with a Nevada office; 3) the Nevada 
trustee must maintain records and 
prepare the income tax returns for 
the trust; 4) all or part of the ad- 
ministration for the trust must take 
place in Nevada; 5) the trust agree- 
ment cannot require that any part 
of the income or principal of the 
trust be distributed to the settlor 
other than as a discretionary distri- 
bution; and 6) a transfer to the trust 
cannot be made to hinder, delay, or 
defraud known creditors.'° (Empha- 
sis added.) 

Nevada law, similar to the law of 
Delaware, provides that certain 
creditors may defeat the protection 
offered by a Nevada asset protection 
trust. Such creditors are a person 
whose claim arose before a transfer 
of assets is made to such trust and 
who brings an action within two 
years after the transfer (or, if later, 
within six months after the creditor 
discovered or should have discovered 
the transfer); and a person whose 
claim arises after a transfer of as- 
sets are made to the trust and who 
brings an action within two years 
after such transfer.'' Although the 
statute of limitations in Nevada is 
two years shorter than the statute 
of limitations in Delaware, a credi- 
tor attacking a transfer to a Nevada 
trust need not establish by clear and 
convincing evidence that a transfer 
of assets to the trust was fraudu- 
lent. Nevada law may provide a set- 
tlor with greater protection than 


Delaware law because Nevada law 
protects against creditors seeking 
alimony, child support, or equitable 
distribution, or who have suffered 
death, personal injury, or property 
damage prior to the transfer of as- 
sets to the trust. 


Possible Interpretation 
by Florida Courts 

Based upon the decision in Brown, 
if a Florida settlor only retains a 
discretionary right to receive distri- 
butions from a domestic asset pro- 
tection trust and if the transfer to 
the trust does not constitute a 
fraudulent conveyance under appli- 
cable law, it may be difficult for a 
settlor’s creditors to levy against the 
trust assets. In the Brown case, Ms. 
Brown, as grantor, had established 
an irrevocable charitable remainder 
unitrust in 1993. The grantor re- 
ceived a monthly seven percent 
unitrust interest and served as the 
sole trustee of the trust. Four chari- 
ties were named as remainder ben- 
eficiaries. Ms. Brown’s powers as 
trustee were limited primarily to 
directing investments. She lived off 
the income she received from the 
trust. After Ms. Brown died, her 
daughter was to receive the seven 
percent unitrust interest, subject, 
however, to Ms. Brown’s ability to 
divest that interest pursuant to the 
exercise of a limited testamentary 
power of appointment. The trust in- 
cluded a spendthrift provision. 

In 1999, Ms. Brown filed for vol- 
untary Ch. 7 bankruptcy in the 
Southern District of Florida. The 
bankruptcy court held that Ms. 
Brown’s interest in the trust could 
not be attached by her creditors be- 
cause there was a spendthrift pro- 
vision in the trust and the trust 
qualified as a spendthrift trust. The 
bankruptcy court did not address 
whether Ms. Brown’s interest was 
an annuity exempt from the claims 
of creditors under F.S. Ch. 222. 

On appeal, the U.S. District Court 
for the Southern District of Florida 
upheld the bankruptcy court’s con- 
clusion that Ms. Brown’s interest in 
the trust could not be attached by 
her creditors due to the spendthrift 
provision. The 11th Circuit Court of 


Appeals upheld the lower court’s 
decision that, under applicable 
Florida law, restrictions on creditors 
of the beneficiary of a spendthrift 
trust are valid provided another per- 
son establishes the trust. However, 
the 11th Circuit Court reversed the 
decision of the lower court and rea- 
soned that this protection does not 
apply to a grantor’s beneficiary in- 
terest based on the common law 
“self-settled trust” rule. Notwith- 
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standing the lack of creditor protec- 
tion afforded to self-settled trusts, 
the 11th Circuit Court held Ms. 
Brown’s creditors could not attach 
the trust property itself, but could 
only attach what the grantor re- 
tained as a beneficiary, because the 
creditors were bound by the terms 
of the trust. In summary, the 11th 
Circuit Court held that Ms. Brown’s 
creditors were bound by the terms 
of the trust; could attach Ms. 
Brown’s retained seven percent 
unitrust interest; and could not at- 
tach or liquidate the trust’s assets 
in satisfaction of their claims. 

The settlor of a Nevada asset pro- 
tection trust can only retain a dis- 
cretionary distribution right. There- 
fore, applying the reasoning of the 
Brown case, the creditors of a 
Florida settlor with a Nevada asset 
protection trust can only reach the 
rights retained by the settlor—a dis- 
cretionary distribution right. A 
creditor’s right to reach a settlor’s 
retained interest in a spendthrift 
trust, under the reasoning of the 
Brown case, could be analogized by 
Florida courts to a charging order 
imposed against a partner’s inter- 
est in a partnership.” A creditor’s 
right to a debtor’s discretionary dis- 
tributions from a trust is similar to 
a charging order because, absent a 
fraudulent conveyance, and under 
the holding in Brown, the court can- 
not order the trust to make a distri- 
bution to the settlor, and the credi- 
tor cannot attach the assets owned 
by the trust because the creditor 
must respect the terms of the trust. 

From a wealth preservation per- 
spective, a domestic asset protection 
trust may be more advantageous 
than a family limited partnership 
because a trustee generally has 
greater discretion in the timing and 
amounts of distributions to benefi- 
ciaries than a general partner in a 
partnership with multiple partners. 
In addition, the trustee often has 
greater latitude in purchasing non- 
business, non-income-producing as- 
sets to be used by the beneficiaries 
(e.g., a home in Aspen) than does a 
general partner of a partnership. 

Many foreign trusts permit the 
settlor to direct the disposition of the 
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trust assets pursuant to a general 
or special power of appointment to 
ensure that the transfer of assets to 
the trust is an incomplete gift and 
included in the settlor’s gross estate 
to avoid income tax under IRC §684. 
Under Florida law, the settlor’s re- 
tention of such a power could allow 
a creditor to reach the principal and 
income of the trust.'* With a domes- 
tic asset protection trust, the sett- 
lor is not subjected to income tax 
under IRC §684 and need not retain 
a general or special power of ap- 
pointment. This line of attack is 
therefore effectively cut off with do- 
mestic asset protection trusts. 


Common Arguments 
Attacking Effectiveness 

There are four arguments (in ad- 
dition to the self-settled trust rule) 
that have been made to attack the 
viability of domestic asset protection 
trusts. 

1) Conflicts of laws arguments. It 
has been argued that conflicts of 
laws principles mandate that the 
laws of the settlor’s state of domi- 
cile—and not the laws of the state 
in which the trust was created— 
would govern the rights of the 
settlor’s creditors against the trust. 
The Restatement (Second) of Trusts, 
§269, allows a trust instrument to 
select the state whose law is to gov- 
ern with regard to both inter vivos 
and testamentary transfers, pro- 
vided that the state whose law is 
selected has a “substantial relation 
to the trust” and that the applica- 
tion of its laws does not violate a 
strong public policy of the state. 
Both Delaware and Nevada asset 
protection trust laws require that at 
least one trustee be a resident or 
qualified entity in that state, the 
trust records be maintained in that 
state, that the domiciliary trustee 
materially participate in the admin- 
istration of the trust, and that the 
trust agreement expressly incorpo- 
rate the laws of the state to govern 
the validity, construction, and ad- 
ministration of trust. Further, most 
practitioners require the trustee to 
execute a domestic asset protection 
trust agreement in either Delaware 
or Nevada, as may be applicable, and 


maintain bank accounts in that 
state. In Togut v. Hecht, 54 B.R. 379, 
381, aff'd, 69 B.R. 290 (S.D.N.Y. 
1987), the bankruptcy court held 
that that the settlor’s choice of gov- 
erning law in a trust agreement con- 
trols conflicts of law principles. Ac- 
cordingly, if the trust is properly 
created and maintained consistent 
with either Delaware or Nevada’s 
asset protection trust laws, it is un- 
likely that the conflicts of laws prin- 
ciples will cause a court not to apply 
the laws of either Delaware or Ne- 
vada. 

2) Full faith and credit clause of 
the U.S. Constitution. The second 
argument is that the full faith and 
credit clause of the U.S. Constitu- 
tion‘ will require the courts of Dela- 
ware or Nevada to enforce a judg- 
ment in favor of an out-of-state 
settlor’s creditors rendered by a 
court in another state against the 
settlor and the trust. In a similar 
vein, the Restatement (Second) of 
Conflicts of Laws, §93, provides 
that, with certain exceptions, a valid 
judgment rendered in one state of 
the U.S. must be recognized in a sis- 
ter state. 

However, the out-of-state trust 
and/or trustee must have sufficient 
minimum contacts with the state 
rendering the adverse judgment be- 
fore that state may exercise personal 
jurisdiction over the trust or trustee. 
In Hanson v. Denckla, 357 U.S. 235, 
reh’g denied, 358 U.S. 858 (1958), 
the U.S. Supreme Court invalidated 
a decision by the Florida Supreme 
Court against a Delaware trust com- 
pany as a violation of due process 
under the 14th Amendment of the 
U.S. Constitution because the 
Florida court did not have personal 
jurisdiction over the Delaware trust 
company. For this reason, many 
practitioners recommend limiting 
the trustees of an out-of-state do- 
mestic asset protection trust only to 
those persons or entities who reside 
in the state in which the trust was 
created and who do not have a sig- 
nificant presence in the settlor’s 
state of domicile. 

3) Supremacy clause of the U.S. 
Constitution. The third argument is 
that the supremacy clause of the 
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U.S. Constitution’ requires that 
federal law (such as federal bank- 
ruptcy law) override conflicting state 
law and, therefore, that the Dela- 
ware or Nevada asset protection 
trust legislation must give way. How- 
ever, federal bankruptcy laws do not 
necessarily conflict with state laws 
because federal bankruptcy laws use 
state laws to determine the inter- 
est of settlors and beneficiaries of a 
trust. 

Under §541(c)(2) of the U.S. Bank- 
ruptcy Code, a spendthrift clause is 
enforceable if it is “enforceable un- 
der applicable non-bankruptcy law.” 
In other words, if the assets of a 
trust are not subject to the claims 
of the settlor’s creditors under state 
law, those assets will not be subject 
to the claims of creditors under fed- 
eral bankruptcy laws. 

Despite §541(c)(2) of the U.S. 
Bankruptcy Code and the lack of 
conflict between federal and state 
laws, some bankruptcy courts have 
disregarded the terms of a trust and 
the laws under which the trust was 
created and have applied local laws 
to allow creditors to levy against 
trust assets. For example, in the for- 
eign trust area, the bankruptcy 
court in In re Portnoy, 201 B.R. 685 
(Bankr. $.D.N.Y. 1996), applied the 
laws of New York, instead of the 
laws of Jersey in the Channel Is- 
lands. Applying the “dominant in- 
terest” theory under conflicts of 
laws, the bankruptcy court permit- 
ted the creditor to proceed against 
the assets of an offshore irrevocable 
trust due to the debtor’s “fraudulent 
conduct” because the debtor failed 
to disclose the trust to the bank- 
ruptcy court and made false state- 
ments to the bankruptcy court. The 
bankruptcy court in Jn re Brown, No. 
95-3072 (Bankr. D. AK., 1996), ap- 
plied the laws of Alaska, rather than 
laws of Belize, and treated the trust 
as a “sham” because there was no 
executed trust document, the debtor 
retained direct control over the 
trust, and there was no credible pur- 
pose for the trust other that to de- 
fraud creditors. The bankruptcy 
court in Lawrence v. Chapter 7 
Trustee, 251 B.R. 630 (Bankr. S.D. 
Fla. 2000), invalidated a spendthrift 


provision based upon Florida law, 
and not the laws of the Mauritius 
which was the governing law under 
the trust agreement, because the 
trustee/settlor exercised substantial 
control over the trust assets. This 
case is better thought of as a “sub- 
stantial control” case. If a settlor can 
avoid fraudulent statements, and if 
he or she can create and maintain 
the trust in accordance with the 
laws of either Delaware or Nevada, 
the settlor should not fall within the 
“fraudulent conduct” case, the 
“sham trust” case or the “substan- 
tial control” case. Absent these sorts 
of egregious conduct on the part of 
the settlor, the bankruptcy court 
should construe the rights of a 
settlor’s creditors pursuant to the 
laws under which the trust was cre- 
ated. 

4) Fraudulent conveyance laws. 
Notwithstanding the asset protec- 
tion afforded by a domestic asset 
protection trust, if the transfer of the 
assets to a trust constitutes a 
fraudulent conveyance under appli- 
cable law, creditors may void the 
transfer of property to the trust, at- 
tach the trust assets, obtain the ap- 
pointment of a receiver to take 
charge of the property transferred 
to the trust, or obtain a levy of ex- 
ecution on the property transferred 
to the trust or its proceeds." 

Under Florida law, a fraudulent 
conveyance occurs as to present 
creditors if the settlor of such trust 
transfers property to the trust: a) 
with actual intent to hinder, delay, 
or defraud any creditor of the sett- 
lor; or b) without receiving a reason- 
ably equivalent value in exchange 
for the transfer, and either the sett- 
lor was engaged or was about to en- 
gage in a business or transaction for 
which the remaining assets of the 
settlor were unreasonably small in 
relation to the business or transac- 
tion or the settlor intended to incur, 
or believed or reasonably should 
have believed he would incur, debts 
beyond his ability to pay as they 
become due; or c) without receiving 
reasonably equivalent value in ex- 
change for the transfer, and the set- 
tlor was insolvent at that time or 
became insolvent as a result of the 


transfer; or d) which trust was an 
insider (i.e., the settlor or his rela- 
tive is a trustee of the trust) to whom 
the settlor owed a debt, the settlor 
was insolvent at that time, and the 
trustee had reasonable cause to be- 
lieve that the settlor was insolvent.'” 
Creditors with claims against the 
settlor that exist prior to the trans- 
fer may seek to recover under a 
fraudulent conveyance for transfers 
described in a), b), c), or d) above, 
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and creditors with claims against 
the settlor that arose after the trans- 
fer may seek to recover under a 
fraudulent conveyance for transfers 
described in a) or b) above. 

In re Crawford, 172 B.R. 365 
(M.D. Fla. 1994), is a good example 
of a fraudulent transfer involving a 
settlor and a trust. In that case, the 
settlor had created a revocable trust 
in 1986 as to which she was the sole 
trustee. On January 9, 1992, an ad- 
versary bankruptcy proceeding was 
filed against the settlor. On Janu- 
ary 22, 1992, the settlor amended 
the trust to become irrevocable, and 
resigned as trustee. The bankruptcy 
court determined that the modifica- 
tion of the terms of the trust, and 
the relinquishment of the settlor’s 
trust powers and dominion and con- 
trol over the trust, constituted a 
fraudulent conveyance because the 
bankruptcy court could have seized 
the assets of the trust prior to the 
settlor’s amendment to the trust 
agreement and the relinquishment 
of her power as trustee. It is impor- 
tant to note that a Delaware or Ne- 
vada domestic asset protection trust 
must be irrevocable, and, further, 
that the settlor cannot serve as 
trustee. Therefore, it is unlikely that 
the facts of In re Crawford would 
apply with respect to such asset pro- 
tection trust. 


Estate Planning Benefits 
There are significant gift, estate 
and generation-skipping tax ben- 


efits provided by domestic asset pro- 
tection trusts. 

Assets transfers to a domestic as- 
set protection trust can either be 
included in the settlor’s gross estate 
or excluded from the settlor’s gross 
estate, depending upon how the set- 
tlor chooses to structure the trust. 
For example, the settlor may choose 
to fund a domestic asset protection 
trust so as to avoid any gift taxes 
upon the transfer of property to the 
trust by retaining a special testa- 
mentary power of appointment. The 
retention of the special power of ap- 
pointment makes a transfer of as- 
sets to the trust both an incomplete 
gift (until distributions are actually 
made from the trust to persons other 
than settlor) and includable in the 
settlor’s gross estate under either or 
both of IRC §§2036 and 2038. Con- 
versely, if the settlor desires to make 
a completed gift to the trust (or to 
sell assets to the trust at their fair 
market value in a sale to a so-called 
“defective” grantor trust) so that the 
appreciation of the trust assets are 
excluded from the settlor’s estate, 
and if the settlor wants to retain a 
discretionary right to receive distri- 
butions from the trust, the practi- 
tioner should consider using a do- 
mestic asset protection trust. 
Nondomestic asset protection trusts 
(such as a Florida trust) allow a 
settlor’s creditors to reach the assets 
transferred to the trust which cause 
the transfer of such assets to be an 
incompleted gift and included in the 


settlor’s gross estate under IRC 
§§2038(a)(1) and 2036(a)(2).'® In 
contrast, domestic asset protection 
trusts deny the settlor’s creditors 
the right to reach the assets trans- 
ferred to the trust and allow for the 
transfer of assets to such trusts to 
be a completed gift and excluded 
from the settlor’s gross estate. 

Although §2036(a)(2) or 
2038(a)(1) may not require estate 
tax inclusion for property trans- 
ferred to an asset protection trusts, 
the assets of the trust could still be 
included in the settlor’s estate if a 
pattern of distributions to the sett- 
lor can be established as a retained 
income interest under §2036(a)(1)."® 
Therefore, the settlor must avoid 
such pattern of distributions to 
eliminate the application of 
§2036(a)(1) that would otherwise 
cause such assets to be included in 
the settlor’s gross estate. Avoiding 
this pattern of distributions is also 
helpful in preventing a creditor from 
arguing that the settlor (and not the 
trustee) has ultimate control over 
the trust assets. Such an agreement, 
if successful, could allow the credi- 
tor to levy against the assets of the 
trust in a “substantial control” or 
“sham trust” case. 

Another tax benefit with a domes- 
tic asset protection trust comes in 
the area of generation-skipping tax 
(GST) planning. The allocation of 
the settlor’s GST exemption will not 
be effective as long as the assets of 
the trust are includable in the 
settlor’s gross estate.” As discussed 
above, estate tax inclusion results 
where the settlor’s creditors can 
reach the assets of the trust. There- 
fore, the allocation of the settlor’s 
GST exemption to a non-domestic 
asset protection trust (such as a 
Florida trust) that is considered a 
self-settled trust is ineffective, 
whereas the allocation of a GST ex- 
emption to a domestic asset protec- 
tion trust would likely be respected. 

From a wealth preservation per- 
spective, offshore asset protection 
trusts can provide advantages over 
domestic asset protection trusts. 
These advantages can include the 
cost to creditors of prosecuting the 
case in the jurisdiction in which the 
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trust was created, no recognition of 
foreign judgments, and shortened 
fraudulent conveyance limitation 
periods. However, domestic asset 
protection trusts also have advan- 
tages over offshore trusts. First, do- 
mestic asset protection trusts may 
more be likely recognized than a 
trust created in a remote, offshore 
jurisdiction. In In re Lawrence, 238 
B.R. 498, 500 (Bankr. S.D. 1999), the 
bankruptcy court, challenging the 
purpose of creating an offshore as- 
set protection trust, stated the fol- 
lowing: 

[I]t defies reason—it tortures reason— 
to accept and believe that this Debtor 
transferred over $7 million in 1991, an 
amount then constituting over 90% of 
his liquid net worth, to a trust in a far 
away place administered by a stranger 
— pursuant to an Alleged Trust which 
purports to allow the trustee of the Al- 
leged Trust total discrepancy over the 


administration and distribution of the 
trust res. 


(Emphasis added.) 

Second, certain clients may want 
the security and financial strength 
of a trust created under the laws of, 
for example, Delaware or Nevada 
and maintained by a trust company 
located within the U.S. Third, a do- 
mestic asset protection trust avoids 
the special tax reporting rules of a 
foreign trust. Finally, a domestic 
asset protection trust avoids the 
potential adverse federal income tax 
consequences associated with the 
ownership of assets by a foreign 
trust. Under IRC §684, ownership 
of assets by a foreign trust can re- 
sult in a deemed sale, with gain tax- 
able in an amount equal to the dif- 
ference between the fair market 
value of the assets owned by the for- 
eign trust over the adjusted basis of 
such assets in the hands of the trans- 
feror, determined as of the date the 
foreign trust (that formerly quali- 
fied as a grantor trust during the life 
of the settlor) no longer qualifies as a 
grantor trust, for example, upon the 
death of the settlor. 

The principal risks in using do- 
mestic asset protection trusts are 
that the legislation is relatively new 
and the laws applicable to such 
trusts have not yet been tested in 
court. However, based upon an 


analysis of creditor rights under the 
Brown case, this risk may be accept- 
able to clients. Despite facing simi- 
lar risks in the early to mid-1990s, 
limited liability companies (LLCs) 
have become the predominant entity 
of choice for closely-held businesses. 
Newer does not necessarily mean 
riskier in the long run. 

A domestic asset protection trust 
provides significant wealth preser- 
vation protection, and this protec- 
tion is likely to be recognized by 
Florida courts applying the Brown 
case. Such trusts also provide sig- 
nificant estate, gift and generation 
skipping tax advantages over other 
types of domestic trusts. Therefore, 
based on the foregoing, domestic 
asset protection trusts have become 
a viable estate and wealth preser- 
vation alternative and like LLCs, 
may become the predominant trust 
form in the future. UO 


' Del. tit. 12, $3570 et seg., known as 
the Delaware Qualified Dispositions in 
Trust Act effective July 9, 1997. 

2 Nev. Rev. Star. ch. 166, known as the 
Spendthrift Trust Act of Nevada, effec- 
tive October 1, 1999. 

3 ALASKA StTatT. §§13.36.105 to 
13.36.220, known as the Alaska Trusts 
Act, effective April 2, 1997. 

* R. I. Gen. Laws §§18-9.2-1 to 18-9.2- 
7, effective July 1, 1999. 

> Based upon telephone interview 
with Richard Nenno on February 11, 
2003. 

® Del. tit. 12, §3570(9) and (10). 

* Del. tit. 12, §3570(9). 

8 Del. tit. 12, §§38572(a), 3570(2) and 
3573(1). 

® Del. tit. 12, §3574(b)(2). 

10 Nev. Rev. Stat. §§166.040 and 
166.015. 

4 Nev. Rev. Stat. §166.170(1) and (2). 

” Florida courts have long recognized 
the limitations upon creditors of a part- 
ner in a partnership to levy against the 
assets of the partnership based upon a 
charging order to satisfy the debts of 
the debtor-partner. As to a general 
partnership, see Krauth v. First Conti- 
nental Dev-Con, Inc., 351 So. 2d 1106, 
1108 (Fla. 4th D.C.A. 1977) (“At com- 
mon law [a partner’s interest in a part- 
nership] was subject to levy and sale 
under execution, but that was changed 
by the Uniform Partnership Act, which 
has made the statutory charging order 
the only means by which a judgment 
creditor can legally command payment 
from a debtor’s partnership interest.”); 
Anderson v. Potential Enterprises, Ltd., 
596 So. 2d 488, 491 (Fla. 5th D.C.A. 
1992); In re Canto, 84 B.R. 773, 776 
(Bankr. N.D. Fla. 1988); Atlantic Mo- 
bile Homes, Inc. v. LeFever, 481 So. 2d 


1002, 1003 (Fla. 4th D.C.A. 1986); and 
In re Jam Fine Furniture, Inc., 19 B.R. 
578, 582 (Bankr. S.D. Fla. 1982). As to 
a limited partnership, see In re Dutch 
Inn of Orlando, Ltd., 2 B.R. 268, 272- 
273 (Bankr. M.D. Fla. 1980) (rights of a 
judgment creditor against a general 
partner’s interest in a limited partner- 
ship); and Jn re Stocks, 110 B.R. 65, 66- 
67 (Bankr. N.D. Fla. 1989) (rights of a 
judgment creditor against a limited 
partner’s interest in a limited partner- 
ship). For a more complete discussion 
of charging orders, see Thomas O. 
Wells, Asset Protection in the Partner- 
ship Context: What’s All the Hoopla?, 
68 FLa. B.J. 43 (Feb. 1994). 

3 See Brown, 303 F.3d 1261, citing 
Waterbury v. Munn, 32 So. 2d 603, 605 
(Fla. 1947). Footnote 9 of Brown provides 
that both self-settlement and exercise of 
dominion over the trust assets serve as 
independent grounds for invalidating a 
spendthrift provision. See RESTATEMENT 
(SECOND) or Trusts, $156, comment c. 

‘Const. art. 1V,$1; 28 U.S.€. 
$1738. 

15 U.S. Const. art. VI, §2. 

16 Pia. Stat. §726.108. 

Fra. Star. §§726.105 and 726.106. 

‘8 Compare P.L.R. 9837007 (applying 
Rev. Rul. 77-378, 1977-2 C.B. 348) in 
which assets transferred to an Alaskan 
asset protection trust were a completed 
gift with T.A.M. 199917001 (applying 
Rev. Rul. 76-103, 1976-1 C.B. 293) in 
which assets transferred to an irrevo- 
cable California self-settled trust were 
not a completed gift and the trust as- 
sets were included in the estate of the 
settlor because California did not recog- 
nize self-settled trusts. See also Estate 
of Paxton v. Comm’r, 86 T.C. 785, 818 
(1986) (applying Washington law that 
allowed creditors to reach the corpus of 
a self-settled discretionary trust caus- 
ing estate tax inclusion); and Outwin v. 
Comm’, 76 T.C. 153 (1981), acq. 1981- 
2 CB 2 (applying Massachusetts law in 
determining an incomplete gift for a 
transfer of assets to a self-settled dis- 
cretionary trust). 

19 See Estate of Skinner v. United 
States, 197 F. Supp. 726 (E.D. Pa. 1961), 
aff'd, 316 F.2d 517 (3d Cir. 1963). 

20 Treas. Reg. $26.2632-1(c). 
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What’s a Local Government Got to Do to Get Reviewed Around Here? 


Review of Local Administrative Actions by Common 
Law Certiorari after Pleasures II v. City of Sarasota 


by Robert Lincoln and Sidney F. Ansbacher 


n Pleasures II v. City of 

Sarasota, 832 So. 2d 185 

(Fla. 3d DCA 2002), the 

Second District Court of Ap- 
peal reached the unsurprising con- 
clusion that municipalities do not 
have the authority to confer certio- 
rari jurisdiction on the circuit courts, 
and that even if such authority ex- 
isted, it would be improper to use cer- 
tiorari to review an administrative 
decision that was not quasi-judicial 
in nature and procedure. This article 
will quickly review the decision and 
then address the more pressing ques- 
tion of how local government can es- 
tablish local administrative proce- 
dures that will properly receive 
certiorari review—a valid and valu- 
able goal for reducing the time and 
cost of resolving conflicts over local 
administrative actions. It will then 
examine some of the examples of 
quasi-judicial proceedings em- 
ployed by Florida local govern- 
ments. 

Pleasures II involved the City of 
Sarasota’s denial of a business per- 
mit to operate an adult-use busi- 
ness. Under the ordinance, the de- 
cision was made by the manager of 
the department of building, zoning, 
and code enforcement, but was not 
subject to a hearing, nor was a writ- 
ten decision required. The ordi- 
nance also provided that appeal of 
the decision should be by certiorari 
in the circuit court, which became 
the focus of the Second District’s 
ruling. The court rejected argu- 
ments that municipal authority to 
confer jurisdiction in the circuit 
court might be found in the Munici- 
pal Home Rule Powers Act, in “re- 
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sidual” authority from the pre- 
Home Rule E:S. §176.02 (which for- 
merly covered municipal zoning 
and provided for appellate author- 
ity from acts of the board of adjust- 
ment), or in current FS. §26.02, 
which provides for certiorari appeal 
from the final administrative acts 
of local code enforcement boards.! 
The decision applies equally to 
counties (charter or not) and cities. 
The court found that the Florida 
Constitution’s Article V require- 
ments that jurisdiction of the circuit 
court be by general law and be uni- 
form throughout the state precluded 
local governments from creating cer- 
tiorari jurisdiction by ordinance. The 
city’s logic would allow each local 
government in Florida to create ju- 
risdiction, a result clearly inconsis- 
tent with the constitution.” Perhaps 


more importantly, the court also 
pointedly noted that certiorari re- 
view was inappropriate to the un- 
derlying decision in any case, for 
“when an executive makes a deci- 
sion without conducting a hearing, 
there is nothing for the circuit court 
to review.’ Thus, even if the local 
government had authority to confer 
jurisdiction in the circuit court to 
review local decisions, it would be 
improper to use that authority to 
provide for a certiorari review of an 
administrative decision that was not 
quasi-judicial in nature. 

It is unsurprising that the City 
of Sarasota or any other local gov- 
ernment would want to establish 
certiorari as the means by which a 
local administrative decision was 
reviewed. The alternative—a de 
novo attack for declaratory or in- 
junctive relief—is time-consuming 
and expensive: Motion practice, dis- 
covery, hearings, and the need for a 
trial combine to make litigating de 
novo attacks on local administra- 
tive issues extremely unattractive. 
Certiorari review, by comparison, 
has a short fuse (the petition must 
be filed within 30 days of the ac- 
tion), no discovery, and a decision 
based on the record and briefs, per- 
haps without even a formal hear- 
ing on the writ. The standard of re- 
view is whether the decision 
comported with the applicable 
law—strict scrutiny of the findings, 
due process afforded, and applica- 
tion of the law—and whether it was 
supported by competent, substan- 
tial evidence—deferential review of 
the administrative fact finding and 
weighing of evidence.‘ 
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There is a simple path to creating 
certiorari jurisdiction over a local de- 
cision: Local ordinances simply need 
to provide an administrative decision- 
making process that terminates in a 
quasi-judicial hearing.® The question 
for the local government attorney 
(and the local commission) then be- 
comes “how do I draft an administra- 
tive procedure that results in a proper 
quasi-judicial hearing?” There are 
two interrelated aspects to this: the 
structure itself (who holds the quasi- 
judicial hearing), and then the pro- 
cess to be used. 

Enumerating all of the procedural 
requirements of quasi-judicial hear- 
ings would take more space than is 
available here. A quick review of 
basic principles is in order. The re- 
quirements of a quasi-judicial hear- 
ing were well laid out by the Third 
DCA in Jennings v. Dade County, 
589 So. 2d 1137, 1340-41 (Fla. 3d 
DCA 1991): 

Quasi-judicial proceedings are not con- 
trolled by strict rules of evidence and 
procedure. Nonetheless, certain stan- 
dards of basic fairness must be adhered 
to in order to afford due process. Conse- 
quently, a quasi-judicial decision based 
upon the record is not conclusive if mini- 
mal standards of due process are denied. 
A quasi-judicial hearing generally meets 
basic due process standards if the par- 
ties are provided notice of the hearing 
and an opportunity to be heard. In quasi- 
judicial zoning hearings the parties 
must be able to present evidence, cross- 
examine witnesses and be informed of 


all of the facts upon which the commis- 
sion acts. 


In addition, the hearing must be 
fair and impartial. 

Breaking this down, we find the 
following requirements for a quasi- 
judicial hearing: 

e Notice. The affected parties 
must have notice of the hearing. In 
most regulatory matters, informing 
the applicant by letter of the date, 
time, and place will be sufficient; if 
a number of parties are affected, the 
notice may need to be public.® 

e Hearing. Quasi-judicial hearings 
can be very informal and in fact 
might simply consist of a meeting 
with the decisionmaker. The rules of 
evidence need not apply; verbal 
statements can be taken without 
oaths or cross-examination in many 
cases, hearsay can be admitted, and 


documents need not be original or 
authenticated.’ The record— 
whether written or testimonial— 
must be present or made at the hear- 
ing and the parties must be able to 
comment on the evidence or to in- 
troduce contrary evidence. 

e Written decision. The decision 
must be based on the record as it is 
produced at the hearing, and should 
include an analysis of the applicable 
statutes, ordinances, regulations, 
and policies as well as the facts. This 
is a critical element for effective 
record review, and a summary deci- 
sion (“The permit is denied.”) is in- 
sufficient.* The issuance of a writ- 
ten decision also clearly identifies 
the date from which the 30-day win- 
dow to attack the decision begins. 

¢ Fairness protections. This re- 
quires an unbiased decisionmaker, 
which in turn requires protecting 
the decisionmaker and the process 
from ex parte contacts and from po- 
litical influence.® It also limits the 
roles that the local government’s 
attorney or other representative can 
play.” 

The fact that political bias and ex 
parte contacts taint the process cre- 
ates significant issues when the 
decisionmaker in a quasi-judicial 
hearing is an elected official or po- 
litical appointee who does not enjoy 
job protection. In the case of an 
elected official, prohibitions on ex 
parte contacts limit the ability of 
citizens to have access to their rep- 
resentatives,'! and, for elected offi- 
cials or at-will appointees, making 
an impartial decision difficult, or 
even impossible, in an arena where 
prior political positions, public no- 
toriety or other political factors bear 
on the decision. 

That said, there are a number of 
people or bodies before whom a lo- 
cal ordinance might put a quasi-ju- 
dicial hearing to resolve local ad- 
ministrative matters. The local 
commission might sit as a review 
panel, as it must under Florida law 
in the case of quasi-judicial rezon- 
ing decisions.'* Having local depart- 
ment heads or a body of local admin- 
istrators hold the hearings in the 
case of a dispute could also be pro- 
vided, but this raises its own issues, 


as we will see. Finally, a local ad- 
ministrative board or hearing officer 
system could be set up. To better 
demonstrate how some of these op- 
tions could work we will now look 
at three examples of local quasi-ju- 
dicial decisionmaking and how they 
have been viewed by reviewing 
courts under certiorari. 


Staff Decisions in Charlotte 
and Lake Counties 

The recent case of Evergreen the 
Tree Treasurers, et al. v. Charlotte 
County, et al., 810 So. 2d 526 (Fla 
2d DCA 2002), indicates on one 
hand how local administrative pro- 
cedures can become quasi-judicial 
based on the so-called “functional 
analysis.” It also should serve as a 
cautionary example to local govern- 
ment attorneys. In Evergreen, a de- 
cision involving application of the 
county’s tree ordinance was chal- 
lenged by cert and also for a tempo- 
rary injunction.'? The Charlotte 
County plat approval process pro- 
vides that a development review 
committee (DRC) made up of the 
staff of various departments makes 
final decisions regarding certain 
project approvals after meeting with 
the applicant and reviewing the ap- 
plication and agency comments." 
The DRC approved a site plan for 
an affordable housing complex af- 
ter one of its regular meetings or 
hearings. A group of opponents at- 
tended, but were not allowed to 
present evidence during the “regu- 
lar” discussion, and only afforded a 
few minutes after the applicants 
had discussed the project with staff. 

The opponents filed for a writ of 
certiorari and also for a temporary 
injunction to halt the construction. 
At the injunction hearing, the cir- 
cuit judge took testimony from staff 
regarding the nature of the proce- 
dure and the decision, then denied 
the injunction and also denied 
(rather than dismissed) the writ. 
The judge also found that the DRC 
meeting was not a “public hearing” 
for the purposes of the Sunshine Act, 
and that the DRC was acting in a 
“staff” role, rather than in a quasi- 
judicial role. The petitioners then 
appealed the denial of the writ. 
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On review, the Second DCA ap- 
plied the “second tier” approach to 
reviewing a lower court decision on 
certiorari, limiting its inquiry to 
whether the lower court provided 
procedural due process and applied 
the law correctly. It found that the 
Sunshine Law applies to meetings 
of the DRC, because the staff had 
been delegated fact-finding and de- 
cision-making authority over the 
matter (implying that the Sunshine 
Law and concomitant public hear- 
ing requirements will apply any 
time a local administrative decision 
is made by a staff committee). The 
court also found that the circuit 
court had violated due process re- 
quirements by converting or mixing 
the de novo hearing on the injunc- 
tion and the hearing on the writ 
without giving the petitioners notice 
that the writ would be considered. 
The district court further noted that 
circuit court applied the wrong rem- 
edy: Given that it had found the de- 
cision not to be quasi-judicial, the 
proper approach would have been to 
dismiss rather than deny the writ, 
giving the petitioners leave to file a 
declaratory action instead. However, 
the court, citing Snyder, also deter- 
mined that the DRC decision was 
quasi-judicial because it involved 
making findings of fact and applied 
a general rule.’ Finally, the court 
found that though the cert petition 
had merit when filed, it was now 
moot, as the development had pro- 
ceeded under the original order. 

While many observers thought 
Evergreen departed from the norm, 
the Fifth District Court of Appeal 
gave a substantial hint in Lyon v. 
Lake County, 765 So. 2d 785 (Fla. 5th 
DCA 2900), that it saw staff review 
committees that rendered final de- 
cisions as subject to similar due pro- 
cess. The case began when county 
staff told Lyon to stop excavating his 
property and to submit a site plan 
to the county. He did so. Then, the 
travails began. 

The county’s technical review 
committee (TRC) subsequently held 
pre-TRC meetings to discuss the site 
plan, but not to make a final deci- 
sion. Only staff attended those 
meetings. The staff had no author- 


52 THE FLORIDA BAR JOURNAL/MAY 2003 


The Second DCA 
found that the 
Sunshine Law 

applies to meetings 
of the DRC, because 
the staff had been 
delegated fact- 
finding and decision- 
making authority 
over the matter. 


ity to make a final decision at those 
meetings, even if it wanted to do so. 
The county subsequently held a for- 
mal TRC meeting, although the 
county had changed its name to “de- 
velopment review staff” (DRS) from 
TRC. The county had not yet for- 
mally changed the name by ordi- 
nance. The county attorney advised 
Lyon’s attorney of the meeting, 
which was also advertised in the lo- 
cal newspaper. Lyon’s application 
was approved. 

Nonetheless, Lyon filed a suit, al- 
leging meetings violated the Sun- 
shine Act, F.S. §286.011, as public 
agency board meetings that must be 
open to the public, and minutes 
taken. The appellate court held the 
pre-TRC meetings were for informa- 
tion gathering. No substantive acts 
could or did take place. The Sun- 
shine Act did not apply. 

The court held that the Sunshine 
Act applied to the formal DRS meet- 
ing. It utilized a functional analysis 
by first concluding that due process 
applied because the DRS rendered 
substantive decisions. Lyon also al- 
leged the newspaper notice for the 
DRS meeting violated the Sunshine 
Act. He said the community still 
knew the committee as the TRC, not 
the DRS. The court held that the 
purpose of the Sunshine Act is to 
notify the public of board meetings. 
The county attorney’s call to Lyon’s 
lawyer was sufficient notice. 


The lesson of Evergreen, and, im- 
plicitly Lyon, is this: If the functional 
elements of a quasi-judicial hearing 
are present (hearings, application of 
policy to specific proposals)—even if 
the elements come from different or- 
dinances or statutes—then a deci- 
sion may be found to be quasi-judi- 
cial even if the statute or ordinance 
under which the action is taken does 
not provide for all of the elements of 
a quasi-judicial hearing. At that 
point, the additional due process pro- 
tections of a quasi-judicial hearing 
will attach, and review will be by cer- 
tiorari. The officials running the 
hearing must have the appropriate 
training; procedures must be tailored 
to the hearing and the form of the 
decision; and petitioners and oppo- 
nents must be ready to build a proper 
record when going into the hearing. 


Hillsborough County’s and 
Citrus County’s Hearing 
Officer Approach 
Hillsborough County has ad- 
dressed the problem of orderly 
decisionmaking and review in land 
use and related matters by imple- 
menting a comprehensive hearing 
officer and appeal board system. The 
hearing examiner system dates 
back to at least 1978, when it was 
used for hearing rezoning petitions, 
and was viewed as a success at im- 
proving the quality, consistency, and 
fairness of those decisions.'* Today, 
hearing examiners are the backbone 
of a system that ensures that appli- 
cants for development permits or 
orders have a process that termi- 
nates in a quasi-judicial hearing 
that can be appealed by certiorari. 
The land development code pro- 
vides for the appointment of land 
use hearing officers, special masters 
for property rights cases, and a hear- 
ing officer for phosphate mining is- 
sues (with special experience), as 
well as for a land use appeals board 
and several other specialty appeals 
boards.'’ The land use hearing of- 
ficers hear certain development or- 
der applications de novo, in which 
case appeals go to the land use 
board of appeals (LUBA). Standards 
for evidence and the conduct of the 
hearing are provided, including pro- 
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visions for disqualification of a hear- 
ing officer. Appeals before the LUBA 
are based on the record, and the de- 
cision can either be affirmed or re- 
manded for further actions. If the 
LUBA affirms the decision, the ap- 
peal is by “whatever way authorized 
by state law,”'® which in practice 
means by certiorari, unless the is- 
sue is consistent with the compre- 
hensive plan, for which a de novo 
hearing under F‘S. §163.3215 is the 
proper remedy. 

In the case of applications for 
rezonings, the hearing officer hears 
the initial application and builds the 
record, which then goes to the board 
of county commissioners for a final 
decision based on the record. The 
commission can approve, deny, or 
send the application back to the 
hearing officer for further proceed- 
ings.'? Appeals from rezoning deci- 
sions are by certiorari under Snyder, 
again unless the issue is consistent 
with the comprehensive plan. 

The hearing officers also hear ap- 
peals from the decisions of the zon- 
ing administrator on other permit 
decisions based on the application, 
the administrator’s written action on 
it, and oral argument. While the re- 
view is record based, the hearing of- 
ficer has the authority to enter any 
decision that the zoning administra- 
tor could. This allows the hearing 
officer to directly correct permitting 
problems. Appeals from the hearing 
officer’s decision in these cases again 
is by “whatever way authorized by 
state law,” meaning certiorari. 

The Hillsborough County ap- 
proach seems to be very effective at 
addressing permitting issues. The 
LDC has extensive provisions cover- 
ing the procedural aspects of the 
hearings or appeals, including stand- 
ing, notice, conduct of the hearing, 
evidence, the requirement of a writ- 
ten decision, and the timing and av- 
enues for appeal of the original deci- 
sions.”” While a number of appeals 
have reached the circuit court on cer- 
tiorari, the only land development 
case to reach the district court of 
appeal in recent years involved a 
school siting’s consistency with the 
comprehensive plan.” While the 
use of multiple types of boards and 


hearing officers may make some 
aspects of Hillsborough County’s 
approach too complex and expen- 
sive for smaller jurisdictions, the 
Hillsborough LDC is an example 
of how an effective and well de- 
signed hearing officer system can 
be established. 

Citrus County is a smaller county 
that has a hearing officer process. 
It has been the subject of one litiga- 
tion, and one other significant ad- 
ministrative reversal of a hearing 
officer decision, but the process ap- 
pears to be working well. In Citrus 
County v. Florida Rock Industries, 
726 So. 2d 383 (Fla. 5th DCA 1999), 
the Fifth District quashed a circuit 
court quashal of the county’s order 
on review of a hearing officer’s 
vested rights determination. FRI 
owned and operated a rock process- 
ing plant since 1955, and had min- 
ing leases on four sites. The prede- 
cessor to the owner of the lease 
lands had received a ruling, af- 
firmed by the Fifth District in Cit- 
rus County v. General Portland, 380 
So. 2d 603 (Fla. 5th DCA 1980), that 
the county must issue mining per- 
mits for the sites. No one ever ap- 
plied, but FRI operated at least two 
of the sites since 1980. 

FRI feared possible down-zoning 
of the parcels, so it applied for a 
vested rights determination. The 


code requires application to the 
county department of development 
services. If the applicant is dissat- 
isfied, it may appeal to a hearing 
officer, who may decide the matter 
based on a review of the record and 
law, as opposed to de novo consider- 
ation under the Administrative 
Hearings Act, F.S. Ch. 120. Just as 
in a state agency action under the 
Administrative Procedures Act, FS. 
Ch. 120, the hearing officer refers 
the case back to the department. 
Unlike a Ch. 120 hearing, however, 
the referral only occurs where the 
hearing officer disagrees with the 
department.” Like a Ch. 120 agency, 
the department may reject finding 
of fact that are not based on compe- 
tent.substantial evidence or conclu- 
sions of law that are incorrect.” 

The department granted the ap- 
plications for two of the sites, but 
denied the other two. It found the 
county never issued development 
orders on the latter two. It found 
also that FRI never mined those two 
parcels. 

FRI appealed the decision to a 
hearing officer. The hearing officer 
issued a recommended order hold- 
ing that the judgment affirmed in 
Portland Cement was a development 
order, as well as a county easement 
for haul trucks. Moreover, he held 
that the four parcels were related 


I’m sorry. Somehow, the minutes from our 
last meeting got mixed up with this “Oprah” transcript. 
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for vesting purposes, and that FRI 
never abandoned those vested 
rights.” 

The department reaffirmed its 
prior decision. It rejected the recom- 
mended order, holding the hearing 
officer reweighed the evidence and 
substituted his judgment for that of 
the department. It reiterated its 
conclusion that only two of the par- 
cels were vested. 

FRI sought certiorari review in 
circuit court. The circuit court 
quashed the department decision, 
and remanded to the department 
with an order to grant the vested 
rights determination for all four 
sites. The county sought certiorari 
review by the Fifth District Court 
of Appeal. 

The Fifth District granted certio- 
rari. It held that the department 
correctly treated the hearing 
officer’s recommended order as ad- 
visory, and not binding. The court 
further held the circuit court im- 
properly reweighed factual findings 
by the department. 

The Citrus and Hillsborough 
codes differ in a major manner. 
While Hillsborough’s code allows for 
de novo hearings by the hearing of- 
ficers, Citrus only allows the hear- 
ing officer to review the record be- 
fore the agency. This issue, of course, 
begs the question: What about Cit- 
rus’ administrative actions, which 
are not developed in a quasi-judicial 
hearing? Where is the applicant al- 
lowed to present a case and cross 
examine witnesses? The hearing of- 
ficer, who in Hillsborough, as well 
as in the F.S. Ch. 120, APA process, 
conducts a de novo hearing or, at 
least, establishes the evidentiary 
record, is constrained to review a 
record that may not allow a due pro- 
cess hearing. Citrus’ process, multi- 
tiered as it is, and including a hear- 
ing officer in the mix, does not cure 
the Pleasures II appellate paradox.” 


Conclusion 

Pleasures II shows that many lo- 
cal governments in Florida must 
evaluate their administrative pro- 
cedures. Any review that does not 
include a noticed, due process hear- 
ing is unlikely to be subject to cer- 
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tiorari review. For example, the Cit- 
rus County process would likely be 
reviewable by de novo declaratory 
and injunctive court action. No mat- 
ter how many hearings are held, the 
absence of an opportunity for an 
evidentiary hearing, on due notice, 
eliminates certiorari. O 


! Pleasures II, 832 So. 2d at 188. 

2 Id. at 188-189. 

3 The Second DCA’s statement con- 
trasts to the Supreme Court’s treatment 
of this issue in Broward County v. G.B.V. 
International Ltd., 787 So. 2d 838 (Fla. 
2001) (holding that written decisions are 
not required in most land use regula- 
tions, expanding the court’s earlier rul- 
ing in Board of County Commissioners 
v. Snyder, 627 So. 2d 469 (Fla. 1993)). 

* See City of Deerfield Beach v. 
Vaillant, 419 So. 2d 624 (Fla. 1982), 
Broward County v. G.B.V. International, 
787 So. 2d 838 (Fla. 2001) (affirming 
Vaillant as the standard for a “second 
tier” review of a certiorari appeal). When 
the opinion of a tribunal (whether that 
tribunal is a circuit or county court) in 
a cert case is appealed, the standard 
shifts to determining whether the re- 
viewing court afforded due process and 
applied the law properly; the lower 
body’s assessment of whether there was 
competent, substantial evidence in the 
record should not be reviewable except 
insofar as the decision shows that the 
lower court reweighed the evidence 
(which is a departure from the law). 

5 It is critical that the local adminis- 
trative process terminate in a quasi- 
judicial hearing, as the circuit court’s 
jurisdiction will attach only after all 
local administrative remedies have 
been exhausted. See generally Lucia 
Dogherty and Elliot Scherker, Rights, 
Remedies and Ratiocination: Toward 
a Cohesive Approach to Review of Land 
Use Orders after Board of County Com- 
missioners v. Snyder, 24 Sretson L. 
Rev. 311 (1995); Robert Lincoln, Execu- 
tive Decisionmaking by Local Legisla- 
tures in Florida: Justice, Judicial Re- 
view, and the Need for Legislative 
Reform, 25 Stetson L. Rev. 627 (1996). 

®° Two rules need to be followed: First, 
affected parties need to be notified, and 
second, the notice procedure must be 
followed. See, e.g., Webb v. Town of 
Hilliard, 766 So. 2d 1241 (Fla 1st D.C.A. 
2000 (citing cases for proposition that 
an action is void ultra vires if it fails to 
follow statutory notice provision), but 
also see Jacksonville v. Huffman, et al, 
764 So. 2d 695 (Fla. 1st D.C.A. 2000) 
(where boards may not have followed 
notice provisions in local ordinance but 
petitioners appeared and introduced evi- 
dence and did not plead prejudice at the 
lack of notice, determination that the 
action was void was improper). If the 
decision involves a development order, 
some courts have found that some kind 
of notice to any affected party must be 


provided to satisfy the requirements of 
§163.3215. See, e.g., Das v. Osceola 
County, 685 So. 2d 990 (Fla. 5th D.C.A. 
1997). 

7 See, for example, the provisions re- 
garding evidence in hearings under the 
Florida Administrative Procedures Act, 
Start. §120.57(1). 

8 While in G.B.V., the Florida Supreme 
Court recently declined to recede from 
Snyder and require written decisions in 
rezoning or land use decisions that arise 
from the quasi-judicial proceedings be- 
fore a city or county commission, Justice 
Pariente’s dissent in that case, the Sec- 
ond DCA’s opinion in Pleasures IT, and 
historical practice show that a written 
decision is a both a due process require- 
ment and an antecedent to effective re- 
view. The reason, clearly articulated by 
Justice Pariente in her dissent, is that 
“[wjritten findings, however, are a criti- 
cal ingredient in the review of quasi-ju- 
dicial decisions. They are necessary 
guideposts without which a circuit court 
is left to review the outcome of the local 
zoning board’s vote on the rezoning with- 
out the benefit of the board’s reasoning.” 
See also Lincoln, supra note 5, at 699, 
T.R. Hainline, Jr. & Steve Diebenow, 
Snyder House Rules? The New Deference 
in the Review of Quasi-Judicial Decisions, 
74 Fia. B.J. 53 (Nov. 2000). 

Justice Pariente also cited with ap- 
proval Judge Zehmer’s opinion in /rvine 
v. Duval County—which originated as a 
dissent and after review by the Supreme 
Court and remand to the First District 
was adopted as the final opinion—which 
held in part that “Jo meet due process 
requirements it is necessary that the 
agency set out detailed facts found from 
the evidence so that a court authorized 
to review the matter on certiorari can 
first determine whether or not the facts 
found by the agency constitute lawful 
grounds for its action and, then, deter- 
mine whether the evidence supports the 
findings.” Irvine v. Duval County Plan- 
ning Comm’n, 466 So. 2d 357, 366 (Fla. 
1st D.C.A. 1985) (emphasis added). Be- 
cause procedural due process claims are 
still highly regarded by the federal 
courts, refusing to provide the element 
of a written decision may open a local 
government to attacks under 42 U.S.C. 
$1983, despite the Florida Supreme 
Court’s position in G.B.V., on the 
grounds that federal due process re- 
quirements demand that a written de- 
cision be provided as part of the core pro- 
tections needed in such procedures. 

® See Lincoln, supra note 5, at 687, cit- 
ing Jennings v. Dade County, 589 So. 2d 
1337 (Fla 3d D.C.A. 1991). 

10 See Citrus County v. Florida Rock In- 
dustries, 726 So. 2d 383 (Fla. 5th D.C.A. 
1999). 

‘| This has been a major issue in how 
Jennings has been interpreted, espe- 
cially since rezonings were made quasi- 
judicial in Snyder. 

See Fia. Star. §166.041(c). The inter- 
play of Florida’s ethics laws, which can 
limit the ability of an elected or ap- 
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pointed official to disqualify herself from 
a matter and the need to have a biased 
decisionmaker recuse herself is a major 
issue when quasi-judicial decisions are 
made before an elected board. See Lin- 
coln, supra note 5, at 689-694. 

'3 A history of the decision and its re- 
percussions was published in The 
Florida Bar’s Local Government Section 
newsletter, The Agenda, in June 2002. 

4 According to the county, these were 
intended to be meetings at which the 
application could clarify information in 
the application so that the staff could 
make a ruling on it rather than a “hear- 
ing” at which the applicant would have 
to present evidence to support the ap- 
plication itself. 

'’ The court here fell into the trap of 
applying the “functional” analysis rather 
than looking to see whether the ordi- 
nance, either on its own or in conjunc- 
tion with the requirements of the Sun- 
shine Law, provided all of the 
requirements of a quasi-judicial hearing. 
Quasi-judicial hearings are quasi-judi- 
cial because the accoutrements of due 
process oriented hearings are provided 
by the statutes or ordinances that guide 
them; it is backward to determine that 
a decision is quasi-judicial because of its 
nature and then force the administra- 
tive body to provide the due process pro- 
tections. See Lincoln, supra note 5, at 
645-652 (discussing the problems of the 
functional analysis approach to deter- 
mining whether an action is quasi-judi- 
cial and suggesting a more rigorous 
“structural” approach). 

16 See Richard Brumback and Donald 
Cooper, Improving the Quality of the 
Zoning Administration Through the Use 
of Hearing Examiners, GRowTtH MANAGE- 
MENT INNOVATIONS IN FLoripA (Westi Jo De 
Haven-Smith ed.). 


Robert Lincoln practices in 
Sarasota with a focus on land use, envi- 
ronmental, administrative, and local 
government issues. He formerly was an 
assistant professor of urban and regional 
planning at Michigan State University 
and a senior research associate at the 
FAU/FIU Joint Center for Environmen- 
tal and Urban Problems. Mr. Lincoln 
received his B.S. from New College of 
Florida and a M.S.P. and J.D., with high 
honors, from Florida State University. 

Sidney F. Ansbacher practices 
environmental and land use law in St. 
Augustine and is a partner in the firm of 
Upchurch, Bailey and Upchurch, P.A. He 
received his B.A. from the University of 
Florida in 1981, J.D. from Hamline Uni- 
versity in 1985, and LL.M. in agricultural 
law from the University of Arkansas in 
1989. Mr. Ansbacher is immediate past 
chair of The Florida Bar Environmental 
and Land Use Law Section. 

This column is submitted on behalf 
of the Environmental and Land Use Law 
Section, Maribel N. Nicholson-Choice, 
chair, and Robert Manning, editor. 


’ Hillsborough County Land Develop- 
ment Code, Article 9.02-90.03 (2002). By 
having special boards for landscaping 
appeals, for example, the LDC ensures 
that there is substantive expertise in the 
review agency. 

8 Hillsborough County LDC, Article 
10.05 

'® Hillsborough County LDC, Article 
10.03. 

20 Hillsborough County LDC, Article 
10.00-10.05 

21 Lutz Lake Fern Road Neighborhood 
Groups, Inc. v. Hillsborough County and 
School Board of Hillsborough County, 
779 So. 2d 380 (Fla. 2d D.C.A. 2000). 

22 Florida Rock, 726 So. 2d at 384. 

23 See, generally, id. at 384-85. See 
§2500H of the Citrus County Land De- 
velopment Code. 

24 Id. At 385. 


2° In Black Diamond v. Citrus County, 

DOAH Case No. 01-1119, 01-1120, the 
county processed a case that was simi- 
lar to FRI. The director of development 
services held a proposed use of a juve- 
nile detention psychiatric facility was 
appropriate on property that was zoned 
for a psychiatric hospital. DOAH, act- 
ing as contract hearing officer to the 
county, recommended that the decision 
be reversed, after hearing oral argu- 
ment, but no testimony. The record con- 
sisted of 40 documents filed with the 
department director. On review of the 
recommended order, the department di- 
rector, in a September 12, 2001, letter, 
rejected certain conclusions of law by the 
hearing officer. At no point was there any 
evidentiary hearing or testimony taken. 
FRI indicates that it would not have 
been allowed. 
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Escambia-Santa Rosa Bar Association: 


Attorneys Helping Each Other in Need 


estled in the northwest 
ern part of the Sunshine 
State is a voluntary bar 
association that is some- 
times forgotten by the other bar as- 
sociations that heavily populate 
Central and Southern Florida. 

Not so for the more than 550 at- 
torneys who are members of the 
Escambia-Santa Rosa Bar Associa- 
tion. The association provides a vi- 
tal benefit to members who may 
take a short-term leave of absence 
for personal emergencies. The bar 
association established the Attor- 
ney Assistance Program to aid the 
many attorneys in the area who 
may not have the support staff to 
handle short periods away from the 
practice of law. 

Such a crisis did occur for an eld- 
erly attorney who had a serious 
health condition and turned to the 
bar association for help with his 
practice. The attorney was a sole 
practitioner and didn’t have the 
staff to handle his cases while away 
from the office. 

“All lawyers want to make sure 
their clients are served,” said Mar- 
garet Stopp, president of the 
Escambia-Santa Rosa Bar Associa- 
tion. In 1988, Stopp was appointed 
chair of an ad hoc committee to 
evaluate the need for such a pro- 
gram. 

“It’s important for an attorney to 
have a back up plan or a partner to 
take up the slack when there is a 
problem or crisis,” she said. 

Members of the association sign up 
for the voluntary program and des- 
ignate an attorney who can be called 
upon to assist in the attorney’s time 
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of need—a short-term emergency 
such as an illness, automobile acci- 
dent or family crisis. 

The program is designed for all 
attorneys, including those in law 
firms and government attorneys. 
The program is also recognized by 
the First Judicial Circuit of Florida. 

When the assistance program 
began, members were thinking of 
only medical leaves of absence as 
being short-term emergencies, but 
other situations can arise. For ex- 
ample, Stopp said, the bar has been 
receiving recent inquiries about the 
program from attorneys who are 
being called to active duty. 
Pensacola is home to the U.S. Na- 
val Air Station. 

She explained that the assistance 
program is in no way designed for 
long-term leaves of absence and it 
does not handle matters that per- 
tain to lawyer discipline. It is not 
meant to fill the gap when an at- 
torney is incapacitated or needs an 
inventory attorney for such matters 
related to suspensions, disbar- 
ments, member delinquency, and 
other matters related to lawyer dis- 
cipline. 

Currently, the bar association 
keeps a list of attorneys who are 
willing to be designated. Both the 
attorney in need and the designated 
attorney must sign a form acknowl- 
edging the relationship and receipt 
of the program guidelines. In the 
event an attorney in need encoun- 
ters an emergency, the designee can: 

¢ Review the attorney’s calendar 
and docket control system for mat- 
ters requiring immediate attention; 

e Appear in court for continu- 


ances or contact opposing counsel 
for stipulation for an extension of 
time (a designated attorney is not 
empowered to go forward to trial or 
participate in any substantive legal 
matters for a client of the attorney 
in need unless designated attorney 
becomes an inventory attorney or is 
retained by the client); 

¢ Contact clients only to the ex- 
tent necessary to assure clients that 
matters are being taken care of in 
the interim; 

¢ Notify clients immediately if a 
statute of limitations will run while 
the attorney is on emergency leave 
in order to give the client the op- 
portunity to find a new attorney im- 
mediately; and 

¢ Take care of such other matters 
as may be necessary to allow the 
continuation of the operation of the 
practice until the attorney returns. 

Stopp said although a great ben- 
efit to association members, the pro- 
gram is not utilized by a large seg- 
ment of the membership. She said 
the bar association recently hired a 
new executive director, Mike 
Doubek, and hopes the program will 
be marketed in such a way to in- 
crease participation. 

“We would like to see a 100 per- 
cent participation by our member- 
ship,” she said. 

All forms and guidelines are 
available through the _ bar 
association’s office. For more infor- 
mation call Doubek, 850/434-8135. 


This article was contributed by 
Toyca Williams, voluntary bar liaison 
with The Florida Bar’s Public Informa- 
tion Department. 
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Have you ever wished you 
could sit down and talk in 
complete confidence with 
someone about your law 
practice—someone whose 
drinking or drug problem may 
have been worse than yours; 
someone who can tell you 
what drinking/use of drugs did 
to his or her practice, family, 
and health? Or perhaps just 
someone to listen with an 
understanding heart rather 
than with judgment and 
condemnation? 


Have you ever thought what a 
relief it would be, without any 
cost whatsoever, to be able to 
talk frankly with just such a 
person—a pei'son who is solving 
problems just like yours and is 
living happily and usefully? 


Now you can. Call the Florida 
Lawyers Assistance, Inc., 
hotline at 800/282-8981. 
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acola, (850) 432-2451. 


@ Premises Liability . Security; 
Police Practices & Procagures; Wrongtul 
death. William T. Gaut (941) S93-8033. 
Naples, Florida. Visit 
www.wtgaut.com. 


THEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


fied 1031 intermediary. 
lined Service Insured Account: 


Bruce Mellinger at 
~(850) 561-5687 or 
bmelling@flabar.org 


GOLDSTEIN LEWIN & CO. 


Certified Public Accountants and Consultants 


Business valuati 


for clients whos 


Find out why many attorneys and 
business owners choose Goldstein 
Lewin valuation professionals. We 
provide sound and supportable 
business valuations for: 

>» Litigation Consulting 

> Divorce 

>  Estate/Gift Taxes 

> Family Limited Partnerships 


For further information, contact: 
Sal Bochicchio, CPA*/ABV, CVA 


Mark R. Gold, CPA*/ABV, CBA 
*Licensed in the State of Florida 


1900 NW Corporate Bivd. 
Suite 300E 
Boca Raton, FL 33431 
Tel: (561) 994-5050 
www.goldsteiniewin.com 


1031 EXCHANGE. 

Q a 1031 Exchange inte diary 

Services, Regular, delayed, reverse and build-to- a 

suit. 20 experience. Will work with you and 

your clients. Competitive pricing. Cail Jeff Riddell 

(941) 366-1300 or FAX (941) 955-9380 for : 

information. WWw.saramana1031.com 
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Blumberg Excelsior 
Choice Point 


Corporate Creations We're deadlocked. Seven say there’s not a 


scintilla of evidence, and five say there’s a plethora. 
East Bay Mortgage 


Empire Corporate 
Florida Detox 
Forensis Technologies 


Gilsbar 


| Goldstein Lewin 


Gov’t Liaison 


GST Corporation 
| Health Care Auditors 
Hertz Corporation 


H Q Global Workplaces 


Insurance Metrics 


InterCity Testing 
Int’! Genealogical 


LexisNexis Cover 2, 1,9 


Mass Mutual Settlement 31 
Med Witness 


Harvey E. Morse, P.A. 


Professional Asset Locators 
Professional Safety 


West 3, 17, Cover 4 It says, “Help! | am marooned in the fast lane, 
somewhere between New York and Chicago!” 
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The Florida Bar Journal and News Editorial Board 


presen ts 


“The Lawyer as a Storyteller” 


This program will enhance written and verbal skills when communicating to 
judges, jurors, the media, and the public. As lawyers, there are many ways to tell 
your story and our panel will discuss creative, effective, responsible, ethical, and 


professional ways to captivate your audience. The panel includes: 


Florida Supreme Court Justice RAouL G. Cantero II] 

Trial Consultant Marni BECKER-AvVIN, Esq. 

MarK CurRIDEN, Esq., recipient of the American Bar 
Association Silver Gavel Award and author of the 
nonfiction best-selling book entitled “Contempt 
of Court” 

BaRTON S. SACHER, Esq., author of the article “In Practice: The 
Public Company Accounting Reform & Protection Act” 


Thursday, June 26, 2003 
2:30 - 5:30 p.m. 
Orlando World Center Marriott 


Introduction: Steven B. Lesser, Becker & Poliakoff, P.A., Ft. Lauderdale 

2:45 - 3:15 “Views From the Bench” 
The Honorable Raoul G. Cantero III, The Florida Supreme Court 

3:20 - 3:50 “Captivating the Hearts and Minds of Your Judge and Jury” 
Marni Becker-Avin, Esq., Trial Consultant, Becker & Poliakoff, P.A., 
Ft. Lauderdale 

3:50-4:05 BREAK 

4:10-4:45 “Storytelling Tips For Lawyers— How To Make Your Mundane Facts 
Read Like Fiction” 
Mark Curriden, Esq., Vinson & Elkins, Dallas, Texas 

4:50 - 5:20 “Navigating Through the Minefield of the Sabantes-Oxley Act: 
Knowing What To Do, Say and Why” 
Barton S. Sacher, Esq., Sacher Zelman Van Sant et al., Miami, Florida 


5:20 - 5:30 Questions & Answers/Concluding Remarks 
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The principal asset of any firm is its own knowledge and analysis of the law. 
Consider how far ahead you could be if you could easily use that knowledge, 
and not start from scratch with each new matter. Imagine being able to 
achieve this without anyone having to learn new software. These are just 
some of the benefits of new West km’ Tangible knowledge management 


is now a reality. Differences that matter. 


Initial availability will be limited; call 1-800-416-9378 
or go to westkm.westgroup.com for more information. 


West 


WEST 
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thinking can flow to every partofthe firm. 
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